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IV 
IN THE UTAH COURT OF APPEALS 
PRO-BENEFIT STAFFING, INC., 
Petitioner, 
vs. Case No. 880288-CA 
BOARD OF REVIEW OF THE INDUSTRIAL Category 6 
COMMISSION OF UTAH, DEPARTMENT OF 
EMPLOYMENT SECURITY, 
Respondents. 
RESPONDENTS* BRIEF 
JURISDICTION OF THE COURT 
J u r i s d i c t i o n o v e r t h i s P e t i t i o n f o r Review i s 
upon t h e Utah C o u r t of Appea ls by § 3 5 - 4 - 1 0 ( i ) , Utah 
t a t e d 1 9 5 3 , as amended, and 7 8 - 2 a - 3 ( 2 ) ( a ) , Utah Code 
1953 ( 1 9 8 7 Rep lacement V o l u m e ) . 
NATURE OF THE PROCEEDINGS BELOW 
Through i t s P e t i t i o n For R e v i e w , P e t i t i o n e r P r o - B e n e f i t 
S t a f f i n g , I n c . ( " P r o - B e n e f i t " h e r e a f t e r ) seeks r e v i e w of a 
d e c i s i o n by t h e Board of Review of t h e Utah I n d u s t r i a l Commis-
s i o n ( " B o a r d of R e v i e w " ) , which d e c i s i o n a f f i r m e d and adopted 
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conferred 
Code Anno-
Annotated, 
an e a r l i e r r u l i n g by an A d m i n i s t r a t i v e Law Judge ( " A L J " ) . The 
d e c i s i o n s of t he ALJ and Board of Review h e l d t h a t under t h e 
p r o v i s i o n s of U t a h ' s Employment S e c u r i t y A c t , ( § 3 5 - 4 - 1 e t s e q . , 
Utah Code A n n o t a t e d , 1953, as amended) P r o - B e n e f i t may not 
r e p o r t t o t h e Utah Depar tment of Employment S e c u r i t y ( " t h e 
D e p a r t m e n t " ) , as i t s own emp loyees , t hose worke rs which i t 
" l e a s e s " t o v a r i o u s o t h e r c l i e n t c o m p a n i e s . * 
STATEMENT OF ISSUES PRESENTED ON APPEAL 
Pro-Benefit raises three issues for review. First, it 
challenges the authority of the Department and the Board of 
Review to determine whether it may report the leased workers 
as its own employees. Pro-Benefit then challenges the adequacy 
of notice it received in the proceedings leading to the ALJ's 
decision. Finally, Pro-Benefit challenges the Board of Review's 
conclusion that Pro-Benefit is not the "employer", as that 
term is used in the Act, of those workers which it leases to 
client companies. 
STATUTES APPLICABLE TO THE CASE 
The statutes which are determinative in this matter, are 
set forth verbatim in Appendix B. The following statutes are 
referred to in Respondents 1 Brief: 
The decisions of the ALJ and Board are set forth in Appendix A. 
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§35-4-7(a)(l), U.C.A. 1953, as amended. 
§35-4-7(b)(l), U.C.A. 1953, as amended. 
§35-4-7(f), U.C.A. 1953, 
§35-4-7(g), U.C.A. 1953, 
§35-4-10(i), U.C.A. 1953, 
as 
as 
amended, 
amended. 
as amended. 
§35-4-11(12), U.C.A. 1953, as amended. 
1953, as amended. 
1953, as amended. 
1953, as amended. 
§35-4-17(b), U.C.A. 
§35-4-17(c), U.C.A. 
§35-4-17(d), U.C.A. 
§35-4-22(h), U.C.A. 1953, as amended. 
§3 5-4-22(i), U.C.A. 1953, as amended. 
§35-4-22(j)(l), U.C.A. 1953, as amended. 
§35-4-22(j)(5), U.C.A. 1953, as amended. 
§35-28-3, U.C.A. (1988 Replacement Volume). 
§78-2a-3(2)(a), U.C.A. (1987 Replace. Vol.) 
STATEMENT OF THE CASE 
Certain additional facts and corrections to Petitioner's 
Statement of Facts are necessary for the proper consideration 
of this case. 
Pro-Benefit enters into contracts with client companies 2 
to prepare the clients' payrolls and file employment tax 
2For purposes of clarity, businesses which "lease" their em-
ployees from Pro-Benefit will be referred to as "clients", 
the employees themselves will be referred to as "workers". 
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returns; it also serves as an umbrella organization through 
which its clients can obtain fringe benefits such as health 
insurance for their workers. In return, the clients pay to 
Pro-Benefit the funds necessary to meet payroll expenses, 
employment taxes and the cost of any fringe . benefits, plus a 
fee for Pro-Benefit's services. Record at pages 81, 32 ("R" 
hereafter; all pages of the record referred to herein are set 
forth in Appendix C.) 
When a client agrees to the foregoing arrangement with 
Pro-Benefit, the client's workers are told that Pro-Benefit has 
become their employer. No prior negotiations occur between 
Pro-Benefit and the workers, nor are the workers given a choice 
in the matter. R. 98, 148 The workers complete new W-4 forms 
showing Pro-Benefit as their employer and enroll in the fringe 
benefit package selected by the client. Thereafter, the workers 
are paid with Pro-Benefit payroll checks and reported to the 
various taxing authorities as Pro-Benefit's employees. R. 82 
The insertion of Pro-Benefit as the so-called "employer" 
of the client's workers has no perceptible effect upon the 
conduct of the client's business. R. 99, 100, 101, 128, 136 
While Pro-Benefit is the nominal employer, it does not control 
or direct the workers, but instead selects an "on-site super-
visor", usually the client's owner or manager. This "on-site 
supervisor"/manager assigns work, hires and fires workers, 
sets pay rates and directs the workers in the conduct of the 
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client's business activity. R. 130, 131, 135 Consequently, 
even after the client's affiliation with Pro-Benefit, the same 
supervisors continue to control and direct the same workers, 
just as they did prior to Pro-Benefit's appearance. R. 8 5 , 99, 
100, 128 
The on-site supervisor is selected by the client, not by 
Pro-Benefit. He or she is paid at a rate established by the 
client, with funds supplied by the client. R. 86 
In preparing payroll, Pro-Benefit is advised by the client 
of each worker's rate of pay and the number of hours worked. 
Pro-Benefit then computes gross pay, withholding taxes, employ-
ment taxes, insurance premiums and its own fee. R. 83 Pro-
Benefit is notified of personnel changes only so those changes 
can be entered into the payroll records. R. 100, 130, 136 
Upon receipt from the client of the funds necessary to pay 
the foregoing expenses, Pro-Benefit delivers payroll checks to 
the client, who releases them to the workers. It is the client 
who selects the length of the payroll period. R. 83 Likewise, 
advances against future wages are paid to workers by Pro-Benefit 
only with the prior approval of the client. R. 93 
If a client does not provide funds to meet payroll costs 
and related expenses, Pro-Benefit unilaterally severs its rela-
tionship with both client and workers. This severance of the 
relationship is retroactive to the begi nni ng of the payroll 
period, even though the workers have already earned wages for 
which payment is due. R. 39, 112 Under such c i r c u m s t a n c e s , 
Pro-Benefit denies liability for the w a g e s , and instead directs 
the workers to look to the client for payment. R. 89 
The foregoing is illustrated by Pro-Benefit's relationship 
with G a r d n e r , Price & Bailey, a former c l i e n t . The client's 
payroll period ended on February 7, 1986. R. 118 Payroll in-
formation was submitted to Pro-Benefit, which prepared checks 
for distribution on February 1 4 , 1986. R. 103 However, on 
that date the client was unable to provide funds to cover the 
payroll. Pro-Benefit refused to distribute the payroll checks 
to the w o r k e r s , even though the checks represented payment for 
wages already accrued. 
In refusing to distribute the checks, Pro-Benefit first 
deflected the w o r k e r s 1 requests for their wages by telling 
them that a computer malfunction had delayed printing the 
checks. R. 102, 160 The following week, workers were told 
that the checks would not be released until sufficient funds 
were paid to Pro-Benefit by the client. In fact, Pro-Benefit 
released the checks to the workers after it received assurances 
by the client that the funds would be immediately forthcoming. 
When the client failed to provide the funds as promised, Pro-
Benefit stopped payment on those payroll checks which had not 
yet been cashed. R. 122, 123, 159 
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Although Pro-Benefit includes "boiler plate" provisions in 
its contracts with clients which purport to require advance pay-
ment of payroll and which further purport to grant Pro-Benefit 
substantial authority over the leased w o r k e r s , it does not 
enforce those p r o v i s i o n s . R. 160, 161 Pro-Benefit rarely, if 
ever, requires advance payment of payroll. Likewise, it rarely 
hires or fires w o r k e r s . In those isolated situations where Pro-
Benefit has taken a somewhat more active role in hiring workers 
for clients, the clients retained the power to make the final 
d e c i s i o n s . R. 148, 155, 156 
SUMMARY OF ARGUMENT 
The Board of Review has concluded that under the provisions 
of the Utah Employment Security Act, Pro-Benefit may not report 
its clients' leased workers as though they are Pro-Benefit's 
employees. That decision is now before the Court of Appeals 
pursuant to Pro-Benefit's Petition For Review. 
The Court of Appeals will judge the Board of Review's deci-
sion under well-established standards of judicial review. The 
Court will affirm the Board of Review's determinations of basic 
fact if supported by evidence of any substance. The Court will 
likewise uphold the Board of Review's determinations on issues 
of mixed fact and law or the interpretation of the Utah Employ-
ment Security Act if those determinations are reasonable and 
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rational. The Court will not defer to the Board of Review on 
questions of general law. 
Contrary to Pro-Benefit's argument that neither the Depart-
ment nor the Board of Review have authority to prevent it from 
reporting itself as the employer of the workers in question, 
§ 3 5 - 4 - 1 1 ( 1 2 ) of the Act is a specific grant of such power, and 
imposes a duty on the Department and the Board of Review to 
make such d e t e r m i n a t i o n s . The Department and Board of Review 
have acted under that authority in making their decisions in 
this case. 
As to Pro-Benefit's contention that the Department failed 
to adequately notify it of the issues in the administrative 
proceedings below, a review of the record will establish that 
Pro-Benefit was fully advised of the issues to be considered, 
and was therefore afforded the notice which is required by 
due process of law. 
Finally, the Court will find substantial evidence to 
support the Board of Review's findings of fact upon which it 
determined that no employer/employee relationship exists be-
tween Pro-Benefit and its leased w o r k e r s . The Board of Review's 
further conclusion that the absence of an employment relation-
ship prevents Pro-Benefit from reporting the workers as its own 
employees is a reasonable and rational application of the pro-
visions of the Utah Employment Security Act, and should there-
fore be affirmed by the Court. 
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ARGUMENT 
POINT I 
IN REVIEWING THE DECISION OF THE BOARD OF RE-
VIEW, THE COURT WILL APPLY THREE DISTINCT STAND-
ARDS OF REVIEW TO FINDINGS OF BASIC FACT, QUES-
TIONS OF LAW, AND QUESTIONS OF MIXED FACT AND 
LAW OR THE OPERATIVE PROVISIONS OF THE UTAH EM-
PLOYMENT SECURITY ACT, 
§35-4-10(1 ) of the Act establishes the standard of appel-
late review for the Board of Review's findings of fact: 
In any judicial proceeding under this sec-
tion the findings of the Commission and the 
3oard of Review as to the facts if support-
ed by evidence shall be conclusive and the 
jurisdiction of said Court shall be con-
fined to questions of law. 
The Court affords the greatest degree of deference to the 
Commission's findings on questions of basic fact. Utah Depart-
ment of Administrative Services v. Public Service Commission, 
658 P.2d 601 (Utah 1 9 8 3 ) . The quantum of evidence required 
upon questions of fact before the Industrial Commission in unem-
ployment compensation matters is " . . . evidence of any sub-
stance whatever which can reasonably be regarded as supporting 
the determination made . . . ". Kennecott Copper Corporation 
Employees v. Department of Employment Security of Industrial 
Commission, 13 U.2d 262, 372 P.2d 987 (Utah 1 9 6 2 ) , reaffirming 
i n Taylor v. Department of Employment Security, Industrial Com-
mission, 647 P.2d 1 (Utah 1 9 8 2 ) . Therefore a finding of basic 
fact which is supported by evidence of any substance whatever 
must be affi rmed. 
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A second standard of appellate review applies to questions 
of mixed fact and law or interpretation of the provisions of the 
Utah Employment Security Act, and seeks to assure that adminis-
trative adjudication falls within the limits of reasonableness 
and rationality. In applying this standard to agency deci-
sions, the Court has invoked the "time honored rule of law . . . 
that the construction of statutes by governmental agencies 
charged with their administration should be given considerable 
weight . . .". M c P h i e v. Industrial Commi ssi on, 567 P.2d 153 
(Utah 1 9 7 7 ) . Specifically in Kehl v. Board of Review of In-
dustrial Commission, Department of Employment Security, 7 00 
P.2d 1129 (Utah 1 9 8 5 ) , the Court held that: 
. . . unless the . . . decision based upon 
the . . . Rules and Regulations is outside 
the limits of reasonableness and rational-
ity, we will uphold it. 
Thus the rule-making and interpretative authority of an agency 
falls within the scope of this intermediate level of review. 
The Court reviews the Commission's interpretative rules with 
due regard for the Commission's authority to adopt such rules. 
Decisions by the Commission based upon interpretative and imple-
menting rules will be reversed only if shown to be inconsistent 
with the governing legislation or the decisions of the Court. 
West Jordan v. Department of Employment Security, 656 P.2d 411 
(Utah 1 9 8 2 ) ; also see McPhi e v. Industri al Commi ssi on, su p r a at 
-10-
p. 14 and Utah Hotel Co. v. Industri al Commi ssi on, 107 P.2d 471 
(Utah 1 9 4 4 ) . 
Finally, the Court applies a "correction of error" stand-
ard in reviewing the Commission's interpretation of general 
questions of law. Given the Court's duty to correct miscon-
struction or misapplication of general law, it does not defer 
to the Board of Review's interpretations on such issues. Utah 
Department of Administrative Services, supra at p. 13; McPhi e 
v. Industri a 1 Commi ssi on, supra. 
In summary, the Board's findings of basic fact will be 
affirmed if supported by substantial evidence. The Board's 
determinations as to issues of ultimate fact, mixed fact and 
law, and interpretation of the Act will likewise be affirmed 
if within the limits of reasonableness and rationality. Fin-
ally, as to issues of general law, the Court will not defer to 
the Board of Review's interpretation, and will substitute its 
own judgement if necessary to correct error. 
POINT II 
THE BOARD OF REVIEW HAS AUTHORITY TO DETERMINE 
WHETHER, FOR PURPOSES OF THE UTAH EMPLOYMENT 
SECURITY ACT, PRO-BENEFIT MAY REPORT ITSELF AS 
THE "EMPLOYER" OF LEASED WORKERS. 
Pro-Benefit argues that the Department (and therefore the 
Board of Review) has no authority to challenge Pro-Benefit's 
reporting of leased workers as its own employees. Acceptance 
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of Pro-Benefit's argument would require the Department to 
accept all employment reports, from wherever filed and whether 
or not based upon a bona fide employment relationship. 
However, the Act specifically authorizes the Department 
to determine whether services performed by a worker constitute 
employment for that employer. §35-4-11(12) states: 
The commission . . . may determine whether 
an employing unit constitutes an employer, 
and whether services performed for or in 
connection with the business of an employer 
constitute employment for the employing 
unit. The determination may constitute the 
basis for determination of contribution 
liability. . . . 
The foregoing statute enpowers the Department to investi-
gate work relationships for the purpose of determining whether 
such relationships constitute employment, and to determine who 
the employer is. The Department exercised its power in this 
case, within the authority granted it by the Legislature. 
POINT III 
PRO-BENEFIT WAS AFFORDED FULL AND ACCURATE NO-
TICE OF THE ISSUE TO BE DETERMINED IN THESE 
PROCEEDINGS, AND HAS SUFFERED NO DENIAL OF DUE 
PROCESS 
Pro-Benefit argues that it did not receive adequate notice 
of the issue to be adjudicated in the administrative proceedings 
leading to this appeal. A review of the record will show that 
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from the outset, Pro-Benefit has had full notice of the exact 
issue in question, and that the proceedings have neyer departed 
from that issue. 
It is well settled that interested parties are entitled to 
adequate notice and an opportunity to present testimony and 
cross-examine witnesses at hearings such as the one involved in 
this case. Tray lor Bros./Frunin-Colnon v. Overton, 736 P.2d 
1043, 1050 (Utah App. 1 9 8 7 ) . Notice is adequate when it pro-
vides an interested party with the opportunity to prepare its 
case. North State Tel. Co., Inc. v. Alaska Public Utilities 
Commission, 522 P.2d 711, 714 (Alaska 1 9 7 4 ) ; see also K. Davis, 
Administrative Law Treatise, §14.11 (1980) Thus, the question 
presented here is whether Pro-Benefit had sufficient notice and 
information to understand the nature of the proceedings, and 
to preprare for those proceedings. A review of such notice and 
i nformati on fol1ows. 
The Department's initial decision in this matter clearly 
advised Pro-Benefit of the issues involved, as well as the 
factual basis for the determination: 
. / . (I)t is our determination that Pro-
Benefit Staffing's "leased" employees pro-
vide no service for Pro-Benefit Staffing; 
no employer-employee relationship exists 
between Pro-Benefit Staffing and the indi-
viduals considered to be "leased" employ-
ees; and Pro-Benefit Staffing is merely 
providing a payroll service and fringe 
benefit package to its clients. 
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Basic to every employer-employee relation-
ship is the element of control and direc-
tion. The employee's status is determined 
by who controls or has the right to control 
his conduct in the performance of his serv-
ices and to whom he owes allegiance for the 
performance of those services. Inherent 
to control and direction and employer-
employee relationships are factors which do 
not exist between Pro-Benefit Staffing and 
the "leased" employees. . . . 
We find no evidence of Pro-Benefit Staffing 
exercising any control or direction over 
its "leased" employees. . . . 
Effective October 1, 1985, the "leased" em-
ployees are considered by this Department 
to be the employees of Pro-Benefit Staff-
ing's clients and reportable on each cli-
ent's individual unemployment insurance 
account. . . . (See Determination, R. 1, 
2 and 3.) 
Pro-Benefit filed an appeal of the foregoing decision, 
which appeal did not allege any confusion over the issue. R. 4, 
5 Following the Department's receipt of Pro-Benefit's appeal, 
Notice of Hearing was issued to Pro-Benefit, describing the 
issue as: 
Whether " l e a s e d employees" are r e p o r t a b l e 
t o t h e Depar tment as P r o - B e n e f i t ' s emp loy-
ees or t hose of t h e i r c l i e n t s . R. 6 , 8 
P r o - B e n e f i t had a d d i t i o n a l n o t i c e as a r e s u l t o f an u n f o r e -
seen a c c i d e n t , wh ich r e q u i r e d t h e h e a r i n g be h e l d a second 
t i m e . Du r i ng the f i r s t h e a r i n g , t h e Depar tment p r e s e n t e d 
ev idence t o e s t a b l i s h t h a t no employment r e l a t i o n s h i p e x i s t e d 
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between Pro-Benefit and the "leased" w o r k e r s . Pro-Benefit's 
attorney and corporate officers participated throughout the 
entire hearing. Then, because of a failure of recording 
equipment, the entire hearing was repeated several weeks later. 
By the time of that second hearing, Pro-Benefit was fully aware 
of the issue, as well as the evidence which would be material 
to a determination on the issue. 
Pro-Benefit implies that the Board of Review concluded 
that while inadequate notice had been given Pro-Benefit the 
inadequacy of notice was not prejudicial. (See Petitioner's 
Brief, page 27.) In fact, the Board of Review concluded that 
"the Notice of Hearing adequately notified Pro-Benefit Staffing 
of the issue to be decided in the case and thus meets the 
requirements of due process." R. 250 
Questions regarding the adequacy of notice are questions 
of general law, and are reviewed by appellate courts without 
deference to the findings of the Board of Review. Traylor Bros. 
Inc./Fruni n-Colnon, supra, at p. 1050. The record and circum-
stances of this case show that Pro-Benefit received full notice 
of the issue in question and had a fair opportunity to prepare 
and present its case. Consequently, it cannot successfully 
maintain that inadequate notice has deprived it of due process. 
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POINT IV 
FOR PURPOSES OF THE UTAH EMPLOYMENT SECURITY ACT 
PRO-BENEFIT'S LEASED WORKERS ARE NOT REPORTABLE 
AS ITS EMPLOYEES 
The Board of Review has determined that workers which are 
"leased" to client companies cannot be reported to the Depart-
ment as Pro-Benefit's employees. This determination is based 
on the fact that under the Utah Employment Security Act, it is 
the workers' employer which must report its employees, and Pro-
Benefit does not have an employer/employee relationship with 
the leased workers. 
Respondent will first discuss the significance of the 
existence of an employment relationship under the Act, and will 
then discuss the facts that establish no such employment rela-
tionship exists between Pro-Benefit and the leased workers. 
Status as an "employer" under the Act is very significant. 
Funds for benefits are obtained from employer contributions 
[ § 3 5 - 4 - 7 ( a ) ( 1 ) ] . Through the charge-back system, the Act appor-
tions costs to each employer in relation to benefits received 
by the employer's former workers [ § 3 5 - 4 - 7 ( b ) ( 1 ) ] . The Act 
authorizes the Department to collect employer contributions 
by filing warrants which then serve as judgment lien against 
the employer's property [ § 3 5 - 4 - 1 7 ( b ) ] , or through civil suits 
[ § 3 5 - 4 - 1 7 ( c ) ] . Liability for contributions attaches directly 
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to the employer's assets, following those assets even if sold 
to a third party [ § 3 5 - 4 - 1 7 ( d ) ] . The Department may require 
employers to post bonds, insuring payment of future contribu-
tions [§35-4-7(f)D• Upon failure to obtain such a bond, the 
Department can obtain an injunction preventing the employer 
from continuing in business [ § 3 5 - 4 - 7 ( g ) ] . However, the Act's 
contribution and collection provisions apply only to "employ-
ers." 
The definition of "employer" set forth in §35-4-22(i) of 
the Act turns upon the definition of "employing unit" found in 
§ 3 5 - 4 - 2 2 ( h ) : 
"Employing unit" means any individual or 
type of organization . . . which has . . . 
one or more individuals performing services 
for it within this state. (Emphasis added) 
This definition of "employing unit" parallels the Act's defini-
tion of "employment", found at § 3 5 - 4 - 2 2 ( j ) ( 1 ) . Both are de-
fined in terms of a worker's performance of services for the 
employer; subject to limitations not material here, it may be 
said that within the meaning of the Act, an employer is an 
entity for which workers are providing services. 
The term "services" is not defined by the Act. It is 
taken to have the established meanings cited by Black's Law 
Dictionary, 4th ed. (Citations o m i t t e d . ) : 
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The being employed to serve another; duty 
or labor to be rendered by one person to 
another, the former being found to submit 
his will to the direction and control of 
the latter. 
"Service" and "employment" generally imply 
that the employer, or person to whom the 
service is due, both selects and compen-
sates the employee, or person rendering the 
servi ce. 
The relationship between Pro-Benefit, its client companies 
and workers shows that the workers do not perform services for 
Pro-Benefit; consequently, it is not the employer of its leased 
workers as employer is defined by the Act. 
Pro-Benefit's function is to provide record-keeping serv-
ices, as well as fringe benefits. Pro-Benefit does not control, 
direct, select or compensate the workers, nor do the workers 
perform services for Pro-Benefit. Furthermore, Pro-Benefit's 
conduct with respect to the workers recognizes that no bona 
fide employment relationship exists between them. The follow-
ing is a review of Pro-Benefit's manner of operation, which 
supports the foregoing statements. 
The evidence in this matter shows that Pro-Benefit does 
not "select" w o r k e r s . R. 100, 130, 136 It does not confer 
with workers prior to striking a deal with the client company 
where the workers are employed. There is no bargaining or 
negotiation between Pro-Benefit and the workers whereby terms 
of employment are agreed upon. R. 98, 148 Even after a company 
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has enrolled with Pro-Benefit, company management continues to 
select new workers. Pro-Benefit is notified only for purposes 
of making the necessary payroll changes. R. 100, 130, 136 In 
one case, a client company has designated Pro-Benefit as a 
hiring agent. However, such authority can be withdrawn, which 
would not be the case if Pro-Benefit were in fact the employer. 
R. 148, 155, 156 
Just as Pro-Benefit does not select workers, it does not 
discharge them. That decision is also made by client company 
management, which merely notifies Pro-Benefit to take the proper 
payroll action. R. 100, 130, 136 
With respect to control and direction over the workers, 
testimony pertaining to three different Pro-Benefit clients 
shows that Pro-Benefit does not give those workers an uncondi-
tional right to receive wages for services rendered. Instead, 
Pro-Benefit considers payment of wages to be conditional upon 
its receipt of funds from client companies. R. 89, 112 Such 
<xr\ arrangement is antithetical to the existence of a bona fide 
employment relationship between Pro-Benefit and its w o r k e r s . 
Pro-Benefit's dealings with workers at Gardner, Price and 
Bailey provides a case in point. 
Gardner, Price and Bailey was one of Pro-Benefit fs clients. 
The company's workers had completed their two-week pay period 
on February 7 (R. 1 1 8 ) , and were due wages for that pay period 
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on February 14. R. 103 Pro-Benefit refused to deliver their 
paychecks because the client company had not yet provided funds 
to cover the payroll. The following week, Pro-Benefit continued 
to refuse to deliver the past-due paychecks to the w o r k e r s . 
Even after the checks were finally delivered, Pro-Benefit 
stopped payment on a number of them when insufficient funds 
were provided by Gardner, Price and Bailey. R. 122, 123, 159 
Since an employer's obligation to pay wages is fixed when 
the services are performed (See Utah Code Annotated, § 3 5 - 2 8 - 3 , 
1988 Replacement V o l u m e ) , such conduct is completely inconsis-
tent with Pro-Benefit's claim to be an employer. However, 
Pro-Benefit's conduct is fully consistent with what one might 
expect of a payroll service under the same c i r c u m s t a n c e s ; it is 
also consistent with the Department's determination that Pro-
Benefit is not the employer of leased w o r k e r s . 
The Department has produced evidence that Pro-Benefit did 
not hire, control, discharge or pay the workers which it claims 
to employ. R. 130, 131, 135 Pro-Benefit may be expected to 
rely upon its "on-site supervisors" to establish its status as 
an employer. However, the "on-site supervisor" is the client 
company's owner or manager, designated by the client company, 
answerable in fact only to the client company, and paid at a 
rate set by the client with funds provided by the client. R. 86 
Under these circumstances, the "on-site supervisor" is not an 
•20-
agent of Pro-Benefit, but represents the client's interests. 
Since Pro-Benefit cannot control the on-site supervisor, it 
cannot argue that it controls the workers through the on-site 
supervisor. It is the reality of Pro-Benefit's relationship 
with workers and clients which will determine whether Pro-
Benefit is their employer. Singer Sewing Machine Company v. 
Industrial Commission, 104 Utah 175, 134 P.2d 479 ( 1 9 4 3 ) . The 
Court is not bound to accept a fiction such as the on-site 
supervisor which has no existence in fact. 
Pro-Benefit points to §35-4-22(j)(5) of the Act as provid-
ing a definition of the term "services". In fact, § 2 2 ( j ) ( 5 ) , 
commonly known as the "AB Test", has application only after it 
has been determined that services have been performed which 
constitute employment. Fuller Brush Co. v. Industri al Commi s-
sion, 99 Utah 97, 104 P.2d 201 ( 1 9 4 0 ) ; Adele's Housekeeping, 
Inc. v. Department of Employment Security, 757 P.2d 480 (Utah 
App. 1 9 8 8 ) . Only then can the AB Test of §22(j)(5) be used to 
determine whether such employment is subject to coverage under 
the unemployment insurance system. 
The question in this case is not whether the leased work-
ers 1 employment is subject to coverage under the unemployment 
insurance system; both Petitioner and Respondent agree that 
their employment is covered and must be reported to the Depart-
ment. Consequently, §22(j)(5)'s AB Test has no application in 
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this case. The question that is in dispute is whether the 
leased w o r k e r s ' wages may be reported by Pro-Benefit as though 
it is their employer. The answer to that question has already 
been discussed in the previous paragraphs of this Brief. 
The Board of Review acknowledges that the Utah Employment 
Security Act must be broadly construed so as to include a wide 
scope of personal services in its coverage. However, the 
Department and Board of Review must also perform their duty 
under §35-4-11(12) of the Act to determine whether Pro-Benefit 
may report leased workers as its employees. The Board of Re-
view's determination that Pro-Benefit is not the employer of 
leased w o r k e r s , and that it may not report them as its employ-
ees, is a reasonable and rational application of the Act, based 
upon facts and determinations that are supported by the evi-
dence. 
CONCLUSION 
Prior to issuing its decision in this matter, the Board of 
Review has carefully considered the manner in which Pro-Benefit 
conducts its business, and the nature of its relationship with 
the workers it "leases" to client companies. Based upon its 
view of the record, the Board has concluded that Pro-Benefit 
may not report to the Department that it is the employer of 
such workers, since no employment relationship exists between 
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the workers and Pro-Benefit. Such a determination touches on 
the most significant underlying principles of the unemployment 
insurance system. 
The Board of Review's decision was reached after full 
notice and opportunity for Pro-Benefit to participate in the 
proceedings. The Board's findings of fact are supported by 
substantial evidence of record, and its determinations on 
questions of mixed fact and law and the proper interpretation 
of the provisions of the Utah Employment Security Act are rea-
sonable and rational. The Board of Review therefore urges the 
Court to affirm the Board's decision in this matter. 
Respectfully submitted this 21st day of September, 1988. 
DAVID L. WILKINSON 
Attorney General 
ALAN HENNEBOLD 
Speci al Assi stant 
Attorney General 
By 
Alan Hennebold 
Attorney for Respondents 
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going Respondents' Brief, postage prepaid, to the following this 
21st day of September, 1988: Stephen W. Cook, Esq., COOK & 
WILDE, P.C., Attorneys for Petitioner, Pro-Benefit Staffing, 
Inc., 6925 Union Park Center, Suite 490, Midvale, Utah 84047. 
THE INDUSTRIAL COMMISSION OF UTAH APPENDIX A (Page 1) 
DEPARTMENT OF EMPLOYMENT SECURITY 
Appeals Tribunal 
Decision of Administrative Law Judge 
Pro Benefit Staffing, Inc. 
ATTN: Stephen W. Cook 
262 East 3900 South #114 
Salt Lake City, Utah 84107 
Employer #: 7-125222-0 
Case No. 86-A-5739 
APPEAL FILED: September 29, 1986 DATE OF HEARING: April 28, 1987 
APPEARANCES: Employer and Department PLACE OF HEARING: Salt Lake City 
ISSUE: 
Whether "leased11 employees are reportable to the Department as Pro-Benefit's 
employees or those of their clients. 
FINDINGS OF FACT: 
Pro-Benefit Staffing, Inc. (herein after PBS) incorporated on October 2, 1985 
within Utah. PBS was organized to provide various personnel services and 
benefits to businesses (clients) throughout Utah. PBS provides its clientele 
with payroll services (including the issuance of paychecks, filing required 
reports with governing authorities, etc.), group medical insurance and other 
miscellaneous services and insurance options. 
Each client who contracts PBS's services enters into a written service agreement. 
The service agreement is to provide for the furnishing of personnel. At the time 
the agreement is entered into by both PBS and the client, the client informs his 
employees they no longer work for the client, but have been hired by PBS and will 
be leased back to the client. Each employee is then requested to complete a new 
W-4, employment papers, insurance forms, etc. with PBS. The agreement provides 
for PBS to have an "on-site11 supervisor within the clientfs business. The "on-
site" supervisor is determined by the client. Such supervisor is generally the 
owner or the current manager/supervisor. The client maintains supervision of the 
"leased" employees and controls the daily business functions. The .-.client 
maintains the authority to hire,-fire,' make work assignments, grant leave, set 
pay rates, grant pay raises, impose discipline, etc. However, PBS has one client 
that allows PBS to hire its employees, but retains the right to retract such. 
Additionally, the client's daily working functions have not changed and PBS does 
-not exert any control or direction over such. Whenever the client initiates any 
actions which affects any of the personnel, the client notifies PBS so the action 
may be reflected in their personnel records. After payroll has accrued, each 
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client provides PBS with payroll information, PBS then prepares the payroll 
checks and performs other related duties. Before the paychecks are dispensed to 
the "leased employees"f PBS requires the client to provide in advance the funds 
to cover the payroll, payroll taxes, insurance premiums, PBS service charges, 
etc. Whenever a client is unable to cover the accrued payroll, PBS considers 
the service agreement to have been severed at the beginning of the pay period 
before any wages have accrued, thus leaving PBS with no payroll liability. If the 
client fails to provide sufficient funds, PBS refuses to pay the "leased 
employees" and instructs them to look to the client for payment. This action is 
consistent with the service agreement and the information provided to the "leased 
employees" when the paper transfer of the employees took place. This actually 
happened in regard to Gardner, Price, and Bailey and their employees. Bailey 
provided insufficient funds to PBS to cover payroll and PBS, in turn, stopped 
payment on the payroll. Also at this same time, PBS severed the service 
agreement with Gardner, Price and Bailey. 
PBS maintains its own nucleus -of personnel including corporate officers, 
salesmen, or others who operate and direct-PBS in providing services for the 
clients. 
On September 23, 1986, the Department issued a determination regarding the status 
of PBS's "leased employees". The Department stated "effective October 1, 1985 
the 'leased employees' are considered by the Department to be the employees of 
PBS's clients and reportable on each client's unemployment insurance account". 
In conjunction with the determination, the Department required PBS to provide the 
Department a list of each client's employees for the 4th quarter 1985 through the 
2nd quarter 1986 so that the Department could transfer wage credits and benefit 
charges to the proper client accounts. Also the earnings of proprietors and 
partners would be excluded from the accounts. 
On each Notice of Hearing which the Tribunal sent to the employer, the issue was 
explained to be "whether 'leased1 employees are reportable to the Department as 
Pro-Benefit's employees or those of their clients". The hearing was reheld a 
second time due to technical problems with the recorder which failed to record 
the initial hearing. 
REASONING & CONCLUSION OF LAW: 
PBS alleges the issue framed by the Department was whether PBS is an employer 
subject to the Act. The Tribunal finds this allegation without merit. The 
Department's initial decision stated the "leased" employees were considered as 
the client's employees and made no reference that PBS could not be subject to the 
Act. Each notice sent to PBS by the Tribunal clearly stated the issue to be the 
employment status of "leased" employees. The Tribunal does not question PBS's 
right to register with the Department and report their own bona fide employees 
such as corporate officers, sales personnel, secretaries or others who 
participate in the operation of PBS in providing services for their clients. 
Therefore, the issue in this decision addresses only that of the "leased 
employees" status. 
PBS contends their right to due process has been violated due to the equipment 
failure which resulted in a second hearing. The rehearing was due to an 
unforseen circumstance which inconvenienced both PBS and the Department. Such a 
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problem does not warrant the principle of estoppel to be invoked. Therefore, the 
Tribunal dismisses such argument as having no merit. 
The Department takes the position that "leased employees" reported by PBS are 
not, in fact, PBS's employees and as such cannot be reported through PBS to the 
Department. PBS questions the Department's authority to prevent such reporting. 
Section 35-4-ll(a)(l) of the Utah Employment Security Act states in part: 
Administration of Act - Powers and Duties of Commission. 
It is the duty of the industrial commission to administer this 
act: and it has the power and authority to adopt, amend, or 
rescind any general rules, regulations and special orders, to 
employ persons, make expenditures, require reports, make 
investigations, make audits of any or all funds provided for 
under this act at times it deems necessary, and take any other 
action it deems necessary or suitable to that end. 
Section 35-4-11(1) states: 
Determination of Employer and Employment. 
The commission or its authorized representatives may upon its 
own motion or upon application of an employing unit determine 
whether an employing unit constitutes an employer and whether 
services performed for, or in connection with the business of, 
an employer constitute employment for the employing unit. The 
determinations may constitute the basis for determination of 
contribution liability under the provisions of Subsection 35-4-
17(b) and be subject to review and appeal as therein provided. 
(Emphasis added) 
Contrary to PBS's allegation that the Department has no authority (upon which to 
determine liability), these sections of the Act clearly reveal the Department's 
authority to conduct investigations and issue determinations. The law explicitly 
states the Department may determine whether an employing unit constitutes an 
employer and whether services for that employing unit constitute employment for 
said employing unit. Therefore, the Tribunal finds PBS's allegations that the 
Department has no authority to make such determinations to be without merit. 
Section 35-4-22(j)(l) of the Utah Employment Security Act defines employment as 
any service performed for wages or under any contract of hire written or oral, 
expressed or implied. Further, Section 35-4-22(i) defines employer as "any 
employing unit which paid wages ...". From these two sections the term employer 
is contingent upon the definition of employing unit. Section 35-4-22(h) provides 
the following definition. 
"Employing unit" means any individual or type of organization 
including any partnership, association, trust, estate, joint 
stock company, insurance company or corporation, whether 
domestic or foreign, or the receiver, trustee in bankruptcy, 
trustee or successor of any of the foregoing, or the legal 
representative of a deceased person, which has or subsequent to 
January 1, 1935, had one or more individuals performing 
services for it within this state. 
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Both definitions of employment and employing unit refer to a personal service 
being performed for the entity or the employing unit. The Utah Supreme Court in 
Blamlres vs. Board of Review (Utah 58A P.*2d. 889 1978) defined "contract of 
hire" as any agreement under which one person performs personal services at the 
request of another who pays for the services. Although "service"1 is not 
defined by the Act nor explicitly addressed in case law, the legal definition 
which is commonly accepted is found within Black's Law Dictionary, (fourth 
edition). 
The being employed to serve another; duty or labor to be 
rendered by one person to another, the former being bound to 
submit his will to the direction and control of the latter. 
"Service" and "employment" generally imply that the employer, 
or person to whom the service is due, both selects and 
compensates the employee, or person rendering the service. 
Based upon the definitions of employer, employing unit, services, and statements 
given by the court, the Tribunal finds that an employer is the actual entity for 
whom a personal service is performed; the entity whom the worker is bound to 
obey and submit to the direction of such. 
The evidence in this case fails to support such a service relationship between 
PBS and the "leased employees". PBS function is to provide their clientele with 
payroll services and various other employee benefits thus alleviating the 
client's personnel responsibilities and to provide the clientele benefits they 
cannot purchase due to economics of scale. The evidence does not show any 
control emanating from PBS over the leased employees. The clients control, 
direct, select, discipline, compensate, etc., the lease employees, not PBS. PBS 
alleged control through the "on-site" supervisor is entirely superficial and 
fictitious to create a facade of control. The evidence does not show any 
accountability on the part of the "on-site supervisor" to PBS in regard to the 
daily operation of the clients1 businesses. The on-site supervisor does not look 
to PBS for instructions for daily work assignments, advice in solving work 
related problems, etc. The only communication between the "on-site supervisors" 
and PBS involves personnel information such as promotions, payroll, discharges, 
hires, etc. The sole purpose for such communication is so that PBS can maintain 
the client's personnel files and operate their payroll service. PBS alleges 
control is exhibited wherein they do the actual hiring for one client. Hiring is 
only one element of control and by itself is inadequate to demonstrate complete 
control. Further, there are many employment agencies and related businesses who 
routinely perform this function for employers, but such does not formulate an 
employment relationship. The actual employer or contract of hire exists between 
the worker being placed and the entity for whom the service is performed. Thus, 
the Tribunal concludes that without the working control over the "leased 
employees" services, PBS cannot be considered the employer of the "leased 
employees". 
Further, whenever two parties enter into an employment contract, the employer has 
the legal obligation or responsibility to pay the employee for any wages accrued 
for services rendered. In this case, PBS does not incur any liability for tha 
accrued payroll of the "leased employees". In the event that any client fails to 
provide PBS with funds to cover the payroll, the relationship is immediately 
severed effective the beginning of the accrued payroll period. This effectively 
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protects PBS from any obligation or liability in regards to any wages due to 
the "leased employees". The Utah Supreme Court in Fuller Brush Company vs. 
Industrial Commission (99 Utah 97 107 P. 2d. 201 1940) while expanding upon 
wages stated: 
The essential elements of wages are that they form a direct 
obligation against the employer, in favor of the employee; that 
when the services performed the compensation, in any, accrues 
and becomes payable regardless of the success or failure of the 
undertaking; that any profits or earnings over and above costs 
of the services accrues to the employer, and any loss as a 
result of the undertaking or service must be born by the 
employer. It is not essential that the wage move directly from 
the employer to the employee ... but is essential that the 
remuneration accrues from the product or service of the 
employer and would accrue to him except for the fact that the 
employee is entitled to retain or receive it as remuneration 
under his contract of hire. The term "contract of hire" is not 
defined in the act probably because the legislature felt that 
the expression was so well established, understood, and 
definite, that it needs no further implication or exposition. 
It is used in its common meaning and acceptation. It is ..an 
agreement whereby one undertakes or obligates himself to render 
a personal service for another for a remuneration to be.paid 
because of the services rendered, regardless of the element of 
profit or loss resulting from the work endeavor or undertaking 
it. (Emphasis added) 
In this case, PBS has no obligation or responsibility for any accrued payroll. 
The obligation rests squarely upon the clients' shoulders. The client must 
provide funds, whether they are making a profit or not, to PBS to cover the 
payroll and if unable to due so the "leased employees" must look to the obligated 
client for relief. Clearly this demonstrates PBS's function as solely a payroll 
service for the client and not that of an employer of the "leased employees". 
Since the actual "contract of hire" is with PBS clients rather than PBS, and 
since the clients are actually liable for any wages accrued by the leased 
employees, the Tribunal finds the personal services rendered by the "leased 
employees" constitute employment in the employ of PBS's clients. Therefore, the 
Tribunal holds the leased employees are not the actual employees of PBS and as 
such, PBS may not report wages for said employees under their account. 
Section 35-4-7(a)(l) of the Utah Employment Security Act states: contributions 
accrue and become payable by each employer for each calendar year in which he is 
subject to the act with respect to wages. The contribution shall become due and 
be paid by each employer to the commission for the fund in accordance with 
regulations the commission may describe. The Department requires that wages for 
each employee be reported under the employer's account whom the employee works. 
Since the Tribunal has found PBS is not the employer of the leased employees, PBS 
may not report the "leased employees" under their account number. 
Section 35-4-7(d) of the Utah Employment Security Act allows an employer or the 
Department to initiate an adjustment or refund of any employer's account not to 
exceed three years prior to the time in which the contributions, interests and 
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penalties were paid. Pursuant to said section, PBS is required as requested per 
the Department's decision dated September 23, 1986 to provide the Department with 
a list of each client's employees which have been improperly reported through 
PBS's account for the quarters requested and subsequent quarters to the most 
recent completed quarter. The list should include the quarter, employee's name, 
social security number and earnings. Upon receipt of said information, the 
Department is to adjust PBS' and each client's account accordingly, including any 
adjustment of benefit charges attributed to any client's whose ex-employees have 
filed claims, issue refunds, make additional contribution assessments, etc. 
Inasmuch as this issue has been prolonged in being resolved and since a status 
issue existed, the Tribunal recommends the Department establish a due date for 
PBS and their clients to furnish all required payroll reports and reconcile any 
contributions owing or to be refunded. Such information may be submitted by the 
client or PBS acting as a payroll service for the client. The establishment of 
such a due date is consistent with paragraph 2(a)(4) of the Department Rules and 
Regulations. 
DECISION: 
The Tribunal affirms the Department's decision dated September 29, 1986 holding 
"leased employees" are not the employees of PBS for the purpose of reporting 
wages for unemployment insurance coverage. Pro-Benefit's Inc. is required to 
submit to the Department the aforementioned information concerning leased 
employees on or before a reasonable due date which the Department is requested to 
establish. 
*Q*n**u6 
Kenneth A/"WET 
Administrative L^w/Judge 
DEPARTMENT OF EMPLOYMENT SECURITY 
This decision will become final unless within ten days from July 7, 1987 further 
written appeal is mailed to the Board of Review, (P.O. Box 11600", Salt Lake 
City, Utah 84147) setting forth the grounds upon which the appeal is made. 
cc: Steven W. Cook 
Cook & Wilde 
6925 Union Park Center, Suite 490 
Midvale, Utah 84047 
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The Industrial Commission of Utah 
Unemployment Compensation Appeals 
PRO-BENEFIT STAFFING, INC. 
Emp. No. 7-125222-0 
DEPARTMENT OF EMPLOYMENT SECURITY 
Case No. 86-A-5739 
DECISION 
Case No. 87-BR-371 
The employer, Pro-3enefit Staffing, Inc., appeals the decision 
of the Administrative Law Judge affirming an earlier Department determina-
tion which held tnat services performed by Pro-3enefit Staffing's "leased" 
employees provide 'no service for Pro-Benefit Staffing, and no employer-
employee relationship exists between Pro-3enefit Staffing and the individ-
uals considered to be "leased" employees. 
After careful consideration of the record in this matter, the 
Board of Review finds the decision of the Administrative Law Judge to be a 
correct application of the provisions of the Utah Employment Security Act, 
supported by competent evidence, and therefore affirms the decision. In 
so holding, the 3oard of Review adopts the findings of fact, reasoning and 
conclusions of law of the Administrative Law Judge. 
In affirming the decision of the Administrative Law Judge, the 
Board of Review notes the employer's contention that the Department is seek-
ing to exclude the employer from coverage of the Act. The Board of Review 
does not agree that that is the purpose or effect of the Department's deci-
sion. Rather, the Department has acknowledged that Pro-Benefit Staffing has 
its own nucleus of employees that perform services for Pro-Benefit Staffing. 
The question in this case is whether the individuals performing services as 
"leased employees" for the clients of Pro-Benefit Staffing are the employees 
of the client or of Pro-Benefit Staffing. The Department and the ALJ 
determined that such individuals were the employees of the client and not 
of Pro-3enefit Staffing. The ALJ's findings in this regard are supported 
by the evidence. 
Pro-Benefit argues that the Department has no authority to deter-
mine whether it is an employer within the meaning of the Utah Employment 
Security Act. This argument is contrary to the plain language of §35-4-
11(1) of the Act which permits the Department to conduct investigations and 
issue determinations regarding status as an employer in order to properly 
administer the provisions of the Act. Therefore, the Department not only 
has standing to determine Pro-Benefit's status as an employer, but has an 
affirmative duty to do so. The last sentence of the above-quoted portion 
of §35-4-11(1) is not a limitation on that authority, but is a further grant 
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of authority, permitting the Department to rely upon*its determinations of 
status as an employer in assessing contribution liability. Only after there 
has been a determination made as to for wnom tne "leased employees" perform 
services can there be an examination of the question as to whether the 
performance of the service constitutes employment or is excluded under the 
"ABC" Test of §35-4-22(5) of the Act. 
In response to Pro-Benefit Staffing's arguments that the Utah 
Employment Security Act must be liberally construed to include rather than 
exclude the Act's coverage, the Board of Review notes that it is not the 
decision of the ALJ nor of this Board that the leased employees should be 
excluded from coverage from the Act. The question is not whether the leased 
employees are employees covered by the Act, but rather, whose employees are 
they? It was the decision of the ALJ and is the decision of this Board 
that the leased employees are employees of the client company rather than 
of Pro-Benefit Staffing. Tnus the leased employees are reportable to the 
Department by the actual employer and Pro-Benefit Staffing's argument that 
the Department is seeking to prohibit it from reporting its employees is 
without merit. On the contrary, the Department insists that each employer 
report its own employees and this decision merely determines who is the 
actual employer of the leased employees. 
Finally, the Board of Review can find no merit in the argument 
of Pro-Benefit Staffing that its right to due process was violated by 
identifying the issue in the Notice of Hearing as "whether 'leased' employ-
ees are reportable to the Department as Pro-Benefit's employees or those of 
their clients." In making that determination, it was necessary for the ALJ 
to look at the provisions of the Utah Employment Security Act that define 
"employing unit", "services", and "whether services performed for, or in 
connection with the business of, an employer constitute employment for the 
employing unit" within the meaning of the Utah Employment Security Act. 
Pro-Benefit Staffing has failed to show that it was in any way prejudiced 
in the preparation of its case as a result of the wording of the issue in 
the Notice of Hearing. The Board of Review therefore concludes that the 
Notice of Hearing adequately notified Pro-Benefit Staffing of the issue to 
be decided in the case and thus meets the reqtrrrements of due process of law. 
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This decision will become final ten days after the date of mail-
ing hereof, and any further appeal must be made directly with the Court of 
Appeals, Midtown Plaza, 230 South 500 East, Suite 400, Salt Lake City, 
Utah, within ten days after this decision becomes final. To file an appeal 
with the Court of Appeals, you must submit to the Clerk of the Court a 
Petition for Writ of Review setting forth the reasons for appeal, pursuant 
to §35-4-10(i) of the Utah Employment Security Act, followed by a Docketing 
Statement and a Legal Brief. 
30ARD OF REVIEW 
Dated this 12th day of April, 1988. 
Date Mailed: April 26, 1988. 
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I hereby certify that I caused a true and correct copy of the 
foregoing DECISION to be served upon each of the following on this 
day of April, 1933 by mailing the same, postage prepaid, United States 
mail to: 
Stephen W. Cook, USB #0720 
COOK & WILDE, P.C. 
Attorneys for Pro-Senefit Staffing, Inc. 
6925 Union Park Center, Suite #490 
Hidvale, UT 34047 
Alan Hennebold 
Legal Counsel 
Department of Employment Security 
1234 South Main Street 
Salt Lake City, UT 34101 
&&ftsrKJU J&Usyy^Ju+S 
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§ 3 5 - 4 - 1 0 ( i ) , Utah Code Annotated 1953, as amended, provides 
as fol1ows : 
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the appeal. Upon final determination of 
the judicial proceeding, the commission 
shall enter an order in accordance with the 
determination. In no event shall a peti-
tion for judicial review act as a supersed-
eas. 
5 - 4 - 1 1 ( 1 2 ) , Utah Code Annotated 1953, as amended, pro-
s fol1ows : 
Determinations of Employer and Employment. 
(12) 
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5-4-22(h) ( 2 ) , Utah Code Annotated 1953, as amended, pro-
s fol1ows: 
(h)(2) Each individual employed to perform 
or to assist in performing the work of any 
person in the service of an employing unit 
is considered to be engaged by the employ-
ing unit for all the purposes of this chap-
ter whether the individual was hired or 
paid directly by the employing unit or by 
the person, provided the employing unit had 
actual or constructive knowledge of the 
work. 
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§ 3 5 - 4 - 2 2 ( 1 ) , Utah C o d e A n n o t a t e d 1 9 5 3 , as a m e n d e d , pro 
vi des as f o l 1 o w s : 
(i ) " E m p l o y e r " m e a n s : 
( i ) ( l ) Any e m p l o y i n g unit w h i c h paid w a g e s 
d u r i n g a c a l e n d a r q u a r t e r in e i t h e r the 
c u r r e n t or p r o c e d i n g c a l e n d a r y e a r for em-
p l o y m e n t a m o u n t i n g to $140 or m o r e and any 
e m p l o y i n g unit s u b j e c t to the Federal U n e m -
p l o y m e n t Tax A c t , or w h i c h , as a c o n d i t i o n 
for a p p r o v a l of t h i s c h a p t e r for full tax 
c r e d i t a g a i n s t the tax imposed by the F e d -
eral U n e m p l o y m e n t Tax A c t , is r e q u i r e d , 
u n d e r the a c t , to be an e m p l o y e r . 
§ 3 5 - 4 - 2 2 ( j ) ( 1 ) , Utah C o d e A n n o t a t e d 1 9 5 3 , as a m e n d e d , pro 
vides as f o l l o w s : 
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§ 7 8 - 2 a - 3 ( 2 ) ( a ) , Utah C o d e A n n o t a t e d 1 9 5 3 , as a m e n d e d , pro 
vides in p e r t i n e n t part as f o l l o w s : 
7 8 - 2 a - 3 . Court of A p p e a l s J u r i s d i c t i o n . 
(2) The Court of A p p e a l s has a p p e l l a t e 
j u r i s d i c t i o n , i n c l u d i n g j u r i s d i c t i o n of in-
t e r l o c u t o r y a p p e a l s , o v e r : 
(a) the final o r d e r and d e c r e e s of s t a t e 
and 1ocal agenci es . . . 
fot 
JOB "yam 
SEfMC£**m Utah Department 
of-Employment Security 
INPUSTRIAL COMMISSION OP UTAH 
September 23, 1986 
34: DA 
7-125222-0 
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Sf*on*n M Had'»y 
Commission Chairman 
WaltPr T Aielgvrj 
Commissioner 
LeniC»» I f4i*l«>«»n 
Commissioner 
Pro-Benefit Staffing, Inc. 
262 East 3900 South #114 
Salt Lake City, Utah 84107 
Gentlemen: 
Section 35-4-22(j)(l) of the Utah Employment Security Act defines 
employment as: 
" any service performed prior to January 1, 1972, which 
was employment as defined in the Utah Unemployment Compen-
sation Law prior to the effective date of this act, and 
subject to the other provisions of this subsection, service 
performed after December 31, 1971, including service in 
interstate commerce, and service as an officer of a 
corporation performed for wages or under any contract of 
hire written or oral, express or implied." 
As a result of investigations by our audit staff, it is our determin-
ation that Pro-Benefit Staffinq's "leased" employees provide no service_for 
Pro-Benefit StaffirigT'nQ^ 
efit__ Stafiing^Qd__J&eJLiM to be "leased" employeesj^/and 
Pro-Benefit Staffing is merely p?ovI3in"g^a"^payroir"service~ahg~fringe~benefit 
package to its clients. 
Basic to every employer-employee relationship is the element of 
control and direction. The employee's status is determined by who controls or 
has the right to control his conduct in the performance of his services and to 
whom he owes allegiance for the performance of those services. Inherent to 
control and direction and employer-employee relationships are factors which do 
not exist between Pro-Benefit Staffing and the "leased" employees. Among 
these factors are: 
1. Instructions by the employer about when, where and how the work 
is to be done. 
2. Employer conducted training necessary to do the job. 
3. Continuing working relationships between the parties. 
4. Employer set hours of work, performance and rates of pay. 
5. The work is performed on the employer's premises or job site. 
6. The employer pays or reimburses for job-related expenses. 
/wtiML/u t ^age d.) 
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We find no evidence of Pro-Benefit Staffing exercising any control or direction 
over its "leased" employees. Section 8(b) of the Pro-Benefit Staffing Client 
Service Agreement states: 
"PRO-STAFF shall have the primary responsibility for 
hiring, training, evaluating, replacing, supervising, 
disciplining and firing of individuals assigned to fill 
client's Job Function Positions." 
In reality, Pro-Benefit Staffing1s clients are doing the hiring, training, 
evaluating, replacing, supervising and firing of emoloyees and keeping Pro-
Benefit Staffing apprised of such actions for bookkeeping purposes only. 
Section 9(a) of the same document states: 
"PRO-STAFF shall designate an on-site supervisor for each 
client who shall determine the procedures to be followed by 
PRO-STAFF employees regarding the time and performance of 
their duties. Client agrees to cooperate with PRO-STAFF in 
the formation of such policies and procedures and permit 
PRO-STAFF to implement its policies and procedures relating 
to PRO-STAFF employees." 
We find no evidence of Pro-Benefit Staffing implementing any substantial or 
uniform personnel procedures or policies with respect to its "leased'1 employ-
ees. In actual practice, the client's procedures and policies become those of 
Pro-Benefit Staffing. The service agreement states that the on-site supervisor 
is their employee on the client's premises responsible for implementing and 
carrying out Pro-Benefit Staffing's directives. In most cases, the on-site 
supervisor is the proprietor, partner, or corporate officer (and owner) of the 
business. As stated previously, an employee's status is determined by answer-
ing the question of who controls or has the right to control his conduct and to 
whom he owes his primary allegiance. Pro-Benefit Staffing cannot expect us to 
believe that they exert any control or direction over the owner of the business 
or that the owner has any allegiance to Pro-Benefit Staffing. 
With respect to proprietors and partners, Pro-Benefit Staffing's 
practice of putting them on the payroll is in violation of the Utah Employment 
Security Rules and Regulations which state that: 
"Payments to sole proprietors or partners whether draws or 
remuneration for services are not wages. Sole proprietors 
or partners are the employing unit rather than employees." 
Another issue to be considered is unemployment insurance contribution 
rates. Rates are calculated by multiplying the employer's Benefit Ratio by a 
Reserve Factor and then adding a Social Cost factor. The Benefit Ratio is 
determined by dividing each employer's benefit costs by his taxable wages. The 
rate is the result of each employer.'s business activity and personnel pract-
ices. The reporting of several employer's employees under one account number 
invalidates the rate philosophy and is a payrolling practice which we do not 
al l
°"- 000002 
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Effective October 1, 1985, the "leased" employees are considered by 
this Department to be the employees of Pro-Benefit Staffing's clients and 
reportable on each client's individual unemployment insurance account. The 
following actions are necessary: 
1. Pro-Benefit Staffing will provide a listing of each client's employ-
ees for the Fourth Quarter of 1985 and the First and Second Quarters of 1986. 
The list should include each employee's Social Security number, name, and 
quarterly earnings. 
2. Job Service will notify each client of our determination. Unemploy-
ment insurance accounts will be established or reopened for each client and the 
appropriate wage credits and benefit charges will be transferred to those 
accounts. 
3. The earnings of proprietors and partners will be excluded from the 
applicable accounts. 
This determination becomes final within ten days from the date of 
this letter unless a written appeal is received setting forth the grounds for 
the appeal. 
Sincerely, 
Don Avery 0 
Field Audit Supervisor 
Date Mailed ^ - 2 . 4 - S < b 
L 
t" ' 
COOK AND WILDE 
A PIOFXSSTONAJL LAW CO&PO&ATION 
'HEN W COOK 6925 UNION PARK CENTER, SUITE 490 
ERT H. WILDE — MIDVALE, UTAH 84047 
N K RICE 
ES B HANKS 
September 29, 1936 
Certified Mail 
Return Receipt Requested 
Utah Department of Employment Security 
Job Service Center 
1234 South Main Street 
P.O. Box 11800 
Salt Lake City, Utah 84147-0800 
Attention: Don Avery, 
Field Audit Supervisor 
Re: Pro-Benefits Staffing, Inc. 
Your file No.: 34:DA 7-125222-0 
Dear Mr. Avery: 
Please allow this letter to introduce myself as 
Attorney at Law for Pro-Benefits Staffing, Inc. Please 
address any and all correspondence and communications 
concerning this matter to me at the address above. 
Pursuant to Section 35-4-15(1) and Section 35-4-10 
Utah Code Annotated (1953), as amended, the purpose of 
this letter is to appeal the determination of the Field 
Audit Supervisor dated September 24, 1986. 
The grounds for the appeal are as follows: 
(a) The determination of the Field Audit Supervisor 
is erroneous under the facts and the law in this case; 
(b) The Utah Department of Employment Security is 
estopped and barred from asserting the employer is not 
subject to the act inasmuch as the Department has accepted 
contributions and has accepted the status of my client for 
over one year; 
(c) The Utah Department of Employment Security lacks 
standing and jurisdiction to assert that: my client is not 
subject to the provisions of the Utah Employment Security 
Act. 
Please notify me at least two weeks in advance of any 
scheduled hearing wherein evidence may be presented to the 
Commissions. 
c-*:n*..i?i?'Y 0 0 0 0 0 4 
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Department of Employment Security 
Re: Pro-3enefit Staffing/ Inc. 
September 29/ 1986 
Page 2. 
In the interim, I would like assurances that no 
adverse action will be taken against my client pending a 
proper and adequate determination of this issue by the 
Commission. 
Stephen W. Cook 
SWC/dm 
cc: Pro-Benefit Staffing/ Inc. 
2l 
f\f\C\(\(\^ 
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-m 743 THE INDUSTRIAL COMMISSION OF U• ri E 
y. 4 / 8 4 DEPARTMENT OF EMPLOYMENT SECURITY 
APPEALS TRIBUNAL 
TICE OF HEARING PLEASE BE PROMPT 
P.O. Box 11600 
Salt Lake City/ Utah 84147 
EMPLOYER: 
PRO-BENEFIT STAFFING/ INC. 
262 EAST 3900 SOUTH *11 4 
OOOHO SALT LAKE CITY/ UT 84107 
>> •: 7-125222-0-000 Docket*: 86-A-05739 
YOU ARE NOTIFIED TO APPEAR ON 0 3 / 1 8 / 8 7 AT 08 :30 AM AT THE SALT LAKE DOB SEF 
1234 SOUTH MAIN STREET 4TH FLOOR SALT LAKE CITY/ UT 84147 
TO ATTEND A HEARING BEFORE OUDGE KENNETH A. MADOR TO GIVE EVIDENCE ON AN 
APPEAL FILED 0 9 / 3 0 / 8 6 / BY THE EMPLOYER FROM A DECISION DATED 0 9 / 2 4 / 8 6 
PECIAL INSTRUCTIONS: 
* * * * NO SPECIAL INSTRUCTIONS * * * * 
HE ISSUES ARE: CSect ion re ferences are to the Utah Employment S e c u r i t y Act 
3 5 - 4 / Utah Code Annotated 1953) 
Whether "leased" employees are reportable to the Department as "Pro-Benefit's employees 
or those of their c l ients. 
Dated and M a i l e d by: DM 0 2 - 1 2 - 8 7 
Local O f f i c e : SALT LAKE OOB SERV. 
IMPORTANT - CONTINUED ON NEXT PAGE 
cc: Steven Cook, Attorney 
Cook & Wilde 
6925 Union Park Center, Suite 490 
Midvale, Utah 84047 
AIMANT: 
TAX 
MKKhiNUix U (Page 7) 
orm 743 
e v . 4 /84 
OTICE OF HEARING 
THE INDUSTRIAL COMMISSION OF UTAH 
DEPARTMENT OF EMPLOYMENT SECURITY 
APPEALS TRIBUNAL 
P.O. Box 11600 
Salt Lake City, Utah 84147 
PLEASE BE PROMPT 
LAIMANT 
TAX 
00000 
AX #: 7-125222-0-000 
EMPLOYER: 
PRO-BENEFIT STAFFING, INC, 
ATTN: STEPHEN U. COOK 
262 EAST 3900 SOUTH #114 
SALT LAKE CITY, UT 84107 
Docket#: 86-A-05739 
YOU ARE NOTIFIED TO APPEAR ON 04/28/87 AT 08:30 AM AT THE SALT LAKE DOB SERI* 
1234 SOUTH MAIN STREET 4TH FLOOR SALT LAKE CITY, UT 84147 
TO ATTEND A HEARING BEFORE DUDGE KENNETH A. MADOR TO GIVE EVIDENCE ON AN 
APPEAL FILED 09/30/86, BY THE EMPLOYER FROM A DECISION DATED 09/24/86 
PECIAL INSTRUCTIONS: 
**** NO SPECIAL INSTRUCTIONS **** 
HE ISSUES ARE: CSection references are to the Utah Employment Security Act 
35-4, Utah Code Annotated 1953) 
WHETHER "LEASED" EMPLOYEES ARE REPORTABLE TO THE 
DEPARTMENT AS PRO-BENEFIT'S EMPLOYEES OR THOSE OF 
THEIR CLIENTS. 
ated and Mailed by: Jm 04-16-87 
ocal Office: SALT LAKE DOB SERV. 
IMPORTANT - CONTINUED ON NEXT PAGE 
c: Stephen W. Cook 
Cook & Wilde 
6925 Union Park Center, Suite 490 
Midvale, Utah 84047 
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.NNBOLD I b e l i e v e Mr . Ashby, t s " i t David Ashby? 
iHBY Yes. 
JDGE Okay, Mr. Ashby, l e t ' s p lace you under o a t h . Raise y o u r r i g h t hand. 
ADMINISTRATION OF THE OATH. WITNESS ANSWERED IN THE AFFIRMATIVE. 
UDGE Would you p lease s t a t e you r name a n d . . . 
SH3Y David Ashby, I'm president of Pro-Benefit S ta f f i ng . 
UDGE Thank y o u . 
ENNBOLD Mr. Ashby, as p res iden t of the company, do you take an a c t i v e day- to -day 
r o l e i n the company's business operat ions? 
tSH3Y Yes, I do . 
iENNBOLD Would you say g e n e r a l l y t h a t you understand what the purpose of the company i s 
and how i t operates? 
<\SH8Y Yes. 
HENNBOLO I ' d l i k e you t o t e l l me, j u s t i n summary, what P r o - B e n e f i t s S t a f f i n g i s . 
ASHBY P r o - B e n e f i t S t a f f i n g i s an employee l e a s i n g company. We engage i n b e n e f i t s and 
s e r v i c e s f o r smal l bus iness and make a v a i l a b l e t o smal l bus iness a number of 
services and f r inge benefi ts that are exceptional for t h i s type of market. 
By doing t h a t , we go out and, w e l l , actual ly h i re the c l i e n t ' s employees and 
then lease t he i r services back. And then, in doing t h a t , we have an 
or ien ta t ion meeting wi th the employees, at which time we explain what has 
t ranspired and then we do enrollment, in which we enro l l a l l the employees 
on the W-4's; and then we go ahead and enro l l them on the group insurances 
that they se lec t . And then for the employer, we take care o f , or fo r the 
c l i e n t , we would then take care of payrol l related matters as well as 
personnel related matters, including payrol l taxes and the doing of the 
payrol l and we have f i l e d , what was the exh ib i t on t h i s one, well i t ' s j us t 
kind of a l i s t of things that we ei ther completely do or p a r t i a l l y do on 
behalf of the c l i e n t ; i t was Exhibi t #16. Flyers of benef i ts , some of the 
benef i ts that we provide. This is jus t kind of an out l ine of tne services 
on that f l y e r , there we go, r i gh t a f ter Uncle Sam. I t was on t ha t . . . ( ove r t a l k i ng ) 
so those are some of the things which we do for them and then, of course, we 
negotiate a fee fo r doing t h i s , do a cost-plus basis, and tha t ' s the way we 
negotiate and we agree to perform and take over those respons ib i l i t i e s . 
HENNBOLO How long has your company been in business? 
ASHBY October 2 , 1985, was the s t a r t up d a t e , t h a t ' s the date of i n c o r p o r a t i o n . 
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HENNBOLD Urn, Exhib i t #13 then,~Vould you say that t h i s is a pre t ty complete explanation 
of what you, the services you provide? 
ASI-BY That and the , uh, Exh ib i t , what #14? We'd had i t on a one-page f l y e r and then 
we broke i t down in two. And t h a t , t h i s f l y e r , plus the benefi t sheet, 
would be an accurate accounting of our services which is Exh ib i t , uh, t h i s 
one here, #5. 
HENNBOLD Exhib i t #5? 
ASHBY Uh-huh. 
HENNBOLD E x h i o i t s 5 , 13, and 14 o u t l i n e b a s i c a l l y your s e r v i c e s , then? 
ASHBY Um-hmm, yes . 
HENNBOLD Okay. How do you, uh, how do you first develop this contractual relationship 
with the client company? Do you approach them? 
ASH3Y Yes, we do. And uh, well, it started out, and uh, we also did a, Chamber of 
Commerce sent out our flyer to piggy-back their mailing, which gives a tremen-
dous amount of response in the beginning. We have ran radio ads and, of course, 
we have salesmen that go out and contact, bring in data -- bring in the data, 
prepare a proposal and we go out, Bill and I, have basically gone on all of the 
closing interviews with the client where we have taken a quote out and sit down 
and negotiate a contract with the client before that. 
HENNEBOLD Uh, I'm going to summarize what I understand you to have said. 
COOK Well, I'll object to any summarization of testimony as a matter of the record. 
HENNEBOLD Well, the purpose for summarizing it is to proceed on to another point from 
there. I don't think it necessary to summarize it, though. Uh, Mr. Ashby, 
you say that you enter into an agreement with the client companies to provide 
personnel related services; is that essentially correct? 
ASHBY Personnel, payroll, mandatory administration, fringe benefits, and any that 
we provided. 
HENNBOLD Uh, does your company actual issue payroll checks to the workers? 
ASHBY Yes we do. 
HENNBOLD And does your company issue checks to pay the withholding taxes, FICA, that 
sort of thing? 
ASI-BY Yes we do. 
HENNBOLD Some of those are done on a quarterly basis, is that right? 
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-BY Yes. 
NNBOLD How do y o u , how do you d e t e r m i n e who t o pay? I n o t h e r w o r k e r s , what w o r k e r s , 
how do you d e t e r m i n e what w o r k e r s ge t checks? 
HBY We receive, each payrol l per iod , a payrol l sheet w i th the hours and the 
time cards, i f they ' re smal l , they don' t use time cards, then we jus t take 
the hours down. We have a pr in tout that we, when we f i r s t put the i n t i a l 
data i n , we p r in t out a payrol l summary of a l l employees with t h e i r pay rates 
and then any change would be penci l led in and then the hours are penci l led i n . 
NNEBOLD Does t h e . . . 
5H3Y . . . p r e p a r e p a y r o l l f r om t h a t d a t a . 
^NNEBOLD Does the c l i e n t company p rov i de you w i t h t h a t i n f o r m a t i o n rega rd ing hours o f 
work? 
5HBY Yes they do . 
ENNBOLD Do they a l s o p rov i de you w i t h the i n f o r m a t i o n on r a t e o f pay? 
SHBY Yes. 
ENNBOLD Uh, do you have a s tandard p o l i c y r ega rd ing how o f t e n you w i l l i ssue p a y r o l l , 
or is that up to the c l ien t? 
tShBY Wel l , we t r y to accommodate the payrol l they ' re on now; we do suggest and 
change many payrol ls from weekly to bi-weekly, or semi-monthly to bi-weekly. 
Our payrol l is b i -weekly, so we do encourage that type of pay ro l l . 
ONEBOLD Is that something that the c l i en t company can choose? 
<\SHSY Wel l , we negotiate that at the time of the contract , s ta r t i ng dates of payrol l 
and the type of payrol l they would l i k e . Some c l i en ts have weekly and bi-weekly. 
HENNBOLD So t h a t ' s something tha t you do negotiate with the c l i e n t company at the star t? 
ASHBY Y e s , y e s , we d o . 
HENNBOLD How does your company obtain the funds with which to make this payroll, to meet 
these payroll expenses? 
ASHBY We, we get the funds from the client; as they, when we deliver the payroll, 
we pick up a check from them. 
HENNBOLD And what does that check include? How do you... 
ASHBY It includes gross payroll plus our fee. The cost of the services as well as 
-8-
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HENNEBOLD When you say work, do you mean personnel functions or do you mean the 
p roduc t i ve . . . 
«\SHBY Those t h i n g s t h a t we 've l i s t e d h e r e . 
HENNEBOLD Okay. 
<\SH3Y Is when you actual ly out l ined what we do, I was j us t going to use another 
term, chores, burdens and chores. 
HENNE30LD You take over the , what you said were burdens and chores which are out l ined 
in these exhib i ts that you've already i d e n t i f i e d . 
ASHBY Y e s . 
HENNEBOLD Uh, who selects the on-s i te supervisor? 
ASKBY W e l l , t h a t ' s set up at the t ime the con t rac t i s n e g o t i a t e d . 
HENNEBOLD So t h a t ' s an element of the con t rac t? 
ASHBY We w r i t e those down and we send them a l e t t e r and f o r m a l l y name t h a t person 
as the superv iso r t h a t was agreed upon. Or p e r s o n s . . . 
HENNEBOLD In the f i r s t ins tance though, who i s i t t h a t nominates t h i s i n d i v i d u a l t o be 
an on-s i te supervisor? 
ASHBY We d o . 
HENNEBOLD You, how do you do that? 
AShBY We just tell them we appoint an on-site supervisor and that we would suggest 
that be you, as the owner of the business, so that your role is the same as it 
was before, your role functions the same for us as it did for you. 
HENNEBOLD Okay, is that generally what happens? 
AShBY Uh-huh. 
HENNE30LD The owner becomes t h e o n - s i t e s u p e r v i s o r ? 
ASHBY Um-hmm. Or a k e y , u h , someone t h a t ' s ove r Personne l o r P a y r o l l o r , b a s i c a l l y , 
i t ' s the one tha t ' s the most qua l i f i ed to do i t . 
HENNEBOLD Do you f i nd that i t ' s the person who was performing those same duties before 
you enter in to a relat ionship? 
ASHBY Most o f t h e t i m e , y e s . 
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NNEBOLD How much do you pay the " o n - s i t e s u p e r v i s o r f o r p e r f o r m i n g t h o s e f u n c t i o n s ? 
HBY Whatever he asks us t o ; the c l i en t sets the pay period and s tu f f and we jus t 
simply do the payrol l as they submit i t to us. 
NNEBOLD So, is i t t rue that the on-s i te supervisor is paid whatever the company owner 
d i rec ts you to pay? 
,HBY Yes. 
JNNBOLD And y o u ' l l take your percentage fee on t h a t sa la ry t o the o n - s i t e superv iso r? 
>HBY Um-hmm, y e s . 
iNNBOLD So, i n t h a t sense, i s he t r e a t e d , f o r pay purposes, as any o tne r worker 
would be? 
5H6Y Yes. 
ENNBOLD Now, I understand t h a t , when you en te r i n t o a r e l a t i o n s h i p w i t h the c l i e n t 
company, you go through the process of having the workers w i t h t h a t company 
change t h e i r W-4's to show t h a t P ro -Bene f i t i s the employer? 
SHBY T h a t ' s c o r r e c t . They d o n ' t change them, they s imply submit a new one t o u s , 
f i l l out a new W-4 and update i t and we put the cu r ren t d a t a , c u r r e n t l y we 
used the W-4 and the W-4A. 
IENNB0LD What uh, okay, l e t ' s , l e t ' s , you say t h a t a b i -week ly pay pe r iod i s your 
preferred pay period? 
\SHBY Yes. 
4ENNB0LD So l e t ' s take that as an example. That's a two-week pay per iod, r ight? 
ASHBY Yes i t i s . 
HENNBOLD Now, is i t correct that during those two weeks, workers are going to be performing 
services on behalf of the c l i en t company and that they ' re going to be accruing 
wages during that period of time? 
ASHBY Tha t ' s c o r r e c t . 
HENNBOLD Now, w i l l P ro -Bene f i t S t a f f i n g have any funds w i t h which t o pay those accrued 
wages u n t i l a f t e r the pay per iod has ended? 
ASHBY Yes, we have the funds , but we d o n ' t pay them f o r t h a t in tended purpose. 
HENNEBOLD Are you paid i n advance? 
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HENNBOLD Now, under the circumstances t h a t I o u t l i n e d , where workers have worked through 
a p a y r o l l per iod and have accrued wages, uh , you r e l y upon the c l i e n t company 
t o p rov ide you funds t o pay those wages* Is t h a t r i g h t ? 
ASHBY Tha t ' s r i g h t . 
HENNBOLD And you sa id t h a t y o u , you would be u n w i l l i n g t o use your company's, what I 'm 
going t o r e f e r t o as your company's own funds , t o pay those wages? 
ASHBY Yes. 
HENNBOLD Now, what happens i f , a t the end of the p a y r o l l p e r i o d , where workers have 
accrued wages, the c l i e n t company doesn ' t p rov ide you w i t h the funds t o pay 
those wages? 
ASHBY Then we wou ldn ' t pay them. 
HENNBOLD Who would? 
AShBY I suppose whoever, I suppose the former employer would have t o pay those funds . 
You haven ' t read t h i s #5C, I take i t ? 
HENNBOLD I have read i t . 
AShBY L e t ' s e s t a b l i s h what i t says here . "Please be aware t h a t your employment s ta tus 
with Pro-Benefit S ta f f i ng , I nc . , is contingent upon your present employer's 
continued payment of fees to Pro-Benefit Staf f ing f o r i t s services. In the 
event your present employer f a i l s to pay such fees, your employment with Pro-
Benef i t w i l l automatically be terminated and t ransferred back to your old 
employer. Although e^ery attempt w i l l be made to promptly no t i fy you in 
such event, Pro-Benefit Staf f ing cannot obl igate i t s e l f to provide any such 
n o t i f i c a t i o n . In the event that your employment status is automatically 
terminated, you w i l l be required to contact your p r io r employer for payment 
of any wages, f r inge bene f i t s , e t c . , that may be due to you." 
HENNBOLD Thank you. So y o u r . . . 
ASHBY Tha t ' s our s ta ted p o l i c y . 
HENNBOLD And you f o l l o w tha t? 
ASHBY We've made an except ion here and t h e r e . 
HENNBOLD As a general r u l e , would you f o l l o w t h a t ? 
ASHBY Oh y e s , 99.9% of the t i m e . 
HENNBOLD Uh, l e t ' s go t o a s p e c i f i c example. Are you f a m i l i a r w i t h the business e n t i t y 
t h a t was known as Gardner, P r i ce and Ba i l ey? 
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t ha t ' s used fo r i t - -~ i i h , does Pro-Benefit ever give workers advances? 
5HBY Yes we d o . 
ENNBOLD How do you handle t h a t ? 
SHBY J u s t make t h e advance and put i t on t he next p a y r o l l . 
ENNBOLD Uh, do you r e q u i r e t h e c l i e n t company t o g ive you t h a t money f i r s t ? 
SHBY No, we do n o t . 
ENNBOLD Uh, do you r e q u i r e approva l by t h e c l i e n t company b e f o r e you w i l l do t h a t ? 
,SHBY Yes. 
lENNBOLD Urn, s o , i s i t t r u e t h a t i f a worker came t o y o u , you would not approve an 
advance w i t h o u t go ing t h r o u g h . . . 
^Si-BY T h a t ' s r i g h t , I d o n ' t spend t h e c l i e n t ' s money f o r them. 
ONEBOLD Okay. 
\SFBY They have to approve i t before I spend i t . 
4ENNEB0LD Thank you. 
ASH3Y Usual ly, that would j us t be a ca l l to the on-si te supervisor or , I don' t know 
t h a t ' s ever happened; I rea l l y don' t th ink that i t has. They usually clear 
f i r s t and then no t i f y us. 
HENNBOLD Are you saying that the worker generally would go to the c l i en t company f i r s t , 
ASHBY Yes. 
HENNBOLD And then it would all be approved before they'd even approach you? 
ASHBY Yes. (inaudible) 
HENNBOLD Okay, I have no further questions. 
COOK I do have a substantial amount of testimony with Mr. Ashby at another time, 
as part of our presentation, however, I would like to clear a point in ques-
tion at this point. 
JUDGE Go ahead and do so, counselor. 
COOK In respect to the issue of what happens when you have a company that fails 
to pay for an accrued payroll period, you testified that that then becomes 
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iLACK U n t i l 20 March ' 8 6 . 
ONEB0LD What's the business of t h a t company? 
>LACK Uh, general c o n t r a c t o r b u i l d i n g p r i v a t e homes. 
ONEB0LD As general manager, what were your du t ies? 
•LACK Bas ica l l y , to oversee the o f f i ce s t a f f , including the superintendent of the 
bu i ld ing ( inaud ib le ) . . .and to take the orders of the three partners and do 
the things they wanted me to do; overal l management of the to ta l company, 
except for the f inances. 
1ENNEB0LD Did you have the author i ty to h i re employees? 
HACK Yes. 
HENNEBOLD Did you have the author i ty to discharge employees? 
SLACK Yes, I would clear i t with the partners f i r s t before I did e i ther of those 
act ions. 
ONEB0LD Who were those partners? 
>LACK Mr. Gardner, Mr. P r i ce and Mr. B a i l e y . 
ONEB0LD Uh, d i d you have any du t i es w i t h respect t o t h e , uh , to determin ing the p a y r o l l 
t h a t was due the workers? 
iLACK Yes. 
lENNEB'OLD Would you d o . . . 
>LACK I would recommend t o them the r a i s i n g of people 's s a l a r i e s . 
ONEB0LD Did you also accumulate the h o u r l y , the repor ts t h a t showed how many hours 
these i n d i v i d u a l s had worked? 
iLACK I did not personal ly, but the o f f i ce s ta f f d i d . 
1ENNEB0LD Have you ever heard of a company c a l l e d P ro -Bene f i t S t a f f i n g ? 
.LACK Yes. 
1ENNEB0LD When did you become aware of that company? 
• LACK Mr. Curt Bailey mentioned that he had talked to Bill Chi Ids of that company, 
uh, that they had a good program whereby they would, we would, all of us 
would become their employees. 
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;NNB0LD DO you know when t h a t "was? When d id t h i s f e l l o w m e n t i o n . . . 
J\CK October or November ' 8 5 . 
ENNBOLD So t h a t would1 ve been j u s t a f t e r you became general manager? 
LACK Yes. 
ENNBOLD Okay. And t h a t was, Mr. B a i l e y , d i d you say? 
LACK Mr. Curt B a i l e y , y e s , he's the one t h a t uh , mentioned i t t o the par tners and 
myse l f . 
ENNBOLD D i d , uh, were you aware of any r e l a t i o n s h i p a c t u a l l y deve lop ing between 
Gardner, P r i ce and B a i l e y , and P ro -Bene f i t S t a f f i n g ? In o the r words, d i d your 
company, Gardner, P r i c e , en te r i n t o some r e l a t i o n s h i p w i t h P ro -Bene f i t ? 
>LACK Yes. 
ENNBOLD Do you know when t h a t happened? 
3LACK I d o n ' t know the exact d a t e , but i t was November of ' 8 5 . 
HENNBOLD So i t was about t he same t ime then t h a t B a i l e y mentioned i t . 
BLACK Wi th in a couple weeks. 
HENNBOLD Okay. Uh, j u s t t e l l me what you understood t h a t r e l a t i o n s h i p t o be. 
BLACK Uh, the r e l a t i o n s h i p would be t h a t we would be employees of P ro -Bene f i t 
S t a f f i n g and a statement was made by Mr. Pr ice at one of our meetings t h a t 
we were a l l f i r e d ; he sa id t h a t as a j o k e , t h a t we were now employees of Pro-
B e n e f i t S t a f f i n g and a l l of us were employees, because they rece ived paychecks 
f rom them a l s o . Meaning t h e y , meaning the p a r t n e r s . 
HENNBOLD What happened a f t e r you were informed of t h i s new arrangement? How d i d i t , how 
did i t actual ly a f fec t your day-to-day operations? 
BLACK Uh, the day-to-day operations were not affected because business s t i l l functioned 
as a construction company. We did change our o f f i ce procedures. A l o t of our 
paperwork, a l l of our paperwork then, with regards to W-2 forms for new 
h i r e s , and a l l the paperwork then went t o , Pro-, was processed by Pro-
Benef i t Staf f ing and, uh, the re lat ionship was of an employee to employer, 
as fa r as we were concerned with Pro-Benefits S t a f f i n g , including the three 
partners. They were designated as on-s i te representatives of Pro-Benefit 
S ta f f i ng . 
HENNBOLD Mr. Gardner, Price and Bailey were, each of them, were on-s i te supervisors? 
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BLACK Yes. 
HENNEBOLD Uh, did you continue to make h i r ing and f i r i n g decisions as you had before? 
BLACK Yes. 
HENNEBOLD With, uh, t a l k i ng to the Pro-Benefi ts, I mean, t a l k i ng to the partners. Okay, 
in t a l k i ng to them, was there any di f ference before Pro-Benefit came in to the 
p i c tu re , as opposed to afterwards? Did i t actual ly change anything? 
BLACK Wel l , yes, because a l l of our paperwork was processed through Pro-Benefi ts, so 
i t did change a l o t . 
HENNEBOLD Uh, d i d , okay, now you said that before you could h i re on your own au thor i t y , 
is that right? 
BLACK Wel l , I would, you know, i f I needed, i f I f e l t l i k e I needed to h i re somebody, 
I 'd t a l k to the partners and they'd allow me to choose the person. So I had 
the author i ty then to pick the person I wanted. 
HENNEBOLD Was that any d i f f e ren t a f te r Pro-Benefit was involved? 
BLACK No, uh, I j u s t would inform the partners that I needed somebody and I would 
h i re them. 
HENNEBOLD Okay, is that the same thing that you'd done before? 
BLACK Yes. 
HENNEBOLD Al l r i g h t . So what about discharging employees. Would you inform, pr io r to 
Pro-Benefit being involved, would you inform the partners that you wanted to 
di scharge someone? 
BLACK Yes. 
HENNEBOLD Would they g ive you a u t h o r i t y t o do tha t? 
BLACK Yes. 
HENNEBOLD A f t e r P ro -Bene f i t was i n v o l v e d , was i t the same? 
BLACK I would say the only di f ference was t h a t , as the on-s i te representatives, they 
would no t i f y Pro-Benefit S ta f f i ng , whereas before we d idn ' t have to do tha t . 
HENNEBOLD Do you know what t he , why n o t i f i c a t i o n was necessary? 
BLACK Wel l , uh, fo r a l l the paperwork processes. 
HENNEBOLD Would you drop them of f the payrol l then? 
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ACK Wel l , we'd no t i f y Pro-Benefit S ta f f i ng , yes, 
NNEBOLD And they would do that? 
ACK Uh-huh. In other words, we'd decide a date and n o t i - , inform Pro-Benefit 
S ta f f ing of that date. 
1NNEB0LD Uh, who supervised the o f f i ce s ta f f in i t s day-to-day function? 
.ACK I d i d . 
ENNBOLD Was there any change in your author i ty to do t h a t ; to d i rec t t he i r work, 
from the time before Pro-Benefits to the time afterwards? 
LACK No. 
ENNBOLD Outside of the paperwork, the payroll function, and possibly also the providing 
of health benefits and that sort of thing, was there any change at all from the 
time before Pro-Benefits and the time afterwards? 
LACK Yes, uh, insurance, before we got it from, I don't remember who we got it 
from, but then we got it from Pro-Benefit Staffing, they recommended an 
insurance package to all of our people; so there was a change in that regard. 
1ENNB0LD Was that something that your, the partners had to select? In other words, uh, 
did Gardner, Price and Bailey decide to go ahead with tne insurance package? 
Do you know? 
JLACK I don't, all I know is that Pro-Benefits Staffing offered us an insurance 
package and we all took it. 
HENNBOLD Uh, you said that you worked with Price, Gardner, Price and Bailey through 
what... 
BLACK March 21, March 28th or so, of '86. 
HENNEBOLD Throughout that period of time, were they affiliated with Pro-Benefit right 
to the end of that? 
BLACK Yes. 
HENNBOLD I 'd l i k e you to t e l l me what happened at the end of your employment. How did 
that come to an end? 
BLACK Urn, I can' t remember the exact date, i t was around the 15th of February, we were 
due a paycheck from Pro-Benefit Staf f ing and we d i d n ' t get i t . And, uh, the 
partners were out, i t was a Fr iday, so the next author i ty was myself. I 
c a l l e d , had one of the secretaries ca l l Pro-Benefit Sta f f ing and ask them 
where the checks were and they said t h a t . . . 
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COOK Counselor, I would object to anything that his secretary may have said. 
HENNEBOLD Well, let me ask a few questions to provide more of a foundation for that. Did 
you direct one of your staff to call Pro-Benefits? 
BLACK Yes. 
HENNEBOLD Who was it that you had call? 
BLACK Margo Armstrong. 
HENNEBOLD She was your secretary? 
BLACK She was one in the office, yeah; I didn't have a personal secretary. 
HENNEBOLD She was working in the office, she was doing this under your direction? 
BLACK She was a pay clerk. 
HENNEBOLD And you told her to call? 
BLACK Yes. 
HENNEBOLD Did she c a l l w h i l e you were there? 
BLACK Yes. 
HENNBOLD Did you then ask her what she had heard, what they had told her? 
BLACK Yes. 
HENNBOLD Did she answer you? 
BLACK Yes she d i d . 
HENNBOLD Do you recall what she told you? 
BLACK Yes I do. 
HENNBOLD I ' d l i k e you to t e l l me what she t o l d y o u . 
COOK Same o b j e c t i o n , lack o f f o u n d a t i o n . 
JUDGE Okay, I think su f f i c i en t foundation has been l a i d ; object ion overruled. 
BLACK She to ld me t h a t , urn, she asked why they hadn't been paid, why we hadn't 
received our checks, and she was informed that the computer was busted and 
that we would be paid sometime the f i r s t of the week. So I informed a l l of 
the people standing around there that we would not get paid t i l l the f i r s t 
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of the wee£. 
00K Okay, now, Mr. Black, excuse me, may I rtiove also to s t r i ke that testimony 
on the basis that we have no i d e n t i f i c a t i o n of who Margo Armstrong ta lked 
wi th at Pro-Benefit S ta f f i ng . 
UDGE Okay, Mr. Hennebold, can you pursue t h a t a l i t t l e b i t f u r t h e r ? 
IENNEBOLD Okay, do you know who she t a l k e d to? 
>LACK Yes , she t a l k e d t o J e a n n i e . 
ONBOLD How do you know that? 
SLACK She t o l d me she d i d . 
HENNEBOLD Do you know who Jeannie was? 
BLACK Jeannie v/as t h e i r sec re ta ry at P ro -Bene f i t S t a f f i n g . 
HENNEBOLD Had you d e a l t w i t h Jeannie before? 
BLACK Yes, u h . 
HENNEBOLD On regular business matters? 
BLACK I think it's Jeannie, Jeannie or something. Yes I have. 
HENNEBOLD Okay, so when she said Jeannie or Janie, you knew who she was. 
BLACK I knew who that was. 
HENNEBOLD And you had also had personal dealings with this person? 
BLACK Yes. 
HENNEBOLD Okay. Uh, okay, you said that a check was, payroll was due on Friday. 
BLACK Yes. 
HENNEBOLD Now, when had the payrol l period ended? 
BLACK The week p r i o r . 
HENNEBOLD So the payrol l period ended the preceding Fr iday, there was a week lag t ime, 
and then i t was due on that Friday that you referred t o . 
BLACK Correct. 
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JUDGE This i s s ide 3 i n t he -hea r i ng of P ro -Bene f i t S t a f f i n g . The tape had ended; 
t h a t ' s the reason f o r being o f f the r e c o r d . No tes t imony was taken wh i l e 
we were o f f the r e c o r d . Is t h i s c o r r e c t , gentlemen? 
HENNEBOLD Yes, your honor. 
JUDGE Okay, as f a r as these proceedings, counse lo r , we do not f o l l o w t he s t r i c t 
hear ing procedures and so f o r t h ; var ious evidence are pe rm iss ib le i n t h i s 
p roceed ing . This proceeding i s t o gather var ious f a c t s from whatever 
sources i n order t o come t o ( i n a u d i b l e ) a d e c i s i o n . I f those depos i t i ons 
w i l l h e l p , I f ee l t h a t they would be usefu l i n coming t o an u l t i m a t e 
c o n c l u s i o n . . . 
COOK I appreciate t ha t , but I don't believe that there is any administrat ive 
procedure, uh, evidenciary rule which would allow a wholesale incorporat ion 
of depositions in to a record. That's to ta l and absolute hearsay, number 1 ; 
number 2, i t ' s i r re levant and immaterial in th is case and i t ' s a fundamental 
denial of my c l i e n t ' s const i tu t iona l r ights to have i t in tnat par t i cu la r 
manner. The procedure is that i f he wants to use i t and you allow him to use 
the deposit ion is while a witness is t e s t i f y i n g , you ask whether or not he's 
made any inconsistent statement along that l i n e . 
JUDGE Okay, l e t ' s , uh, take a short break and a f te r the break I ' l l decide as to 
whether we're going to have the depositions obtained or not. 
We're back on record, a f te r taking a short break. No testimony was taken 
while we were of f the record. I t ' s my understanding both counselors have 
had some communication while we were o f f the record and are w i l l i n g to 
s t ipu la te to something, is t h i s correct? 
HENNBOLD I believe so, your honor. I'm going to take a stab at stat ing what we've 
agreed upon. Uh, I understand that Pro-Benefit Staf f ing is w i l l i n g to s t i pu la te 
that i t considers the employment re lat ionship between i t and the workers to 
end at the s ta r t of the payrol l period when at the end of that payrol l period 
the c l i en t company f a i l s to provide funds with which to meet the pay ro l l . 
COOK Wel l , in exchange for t h a t . . . 
HENNBOLD Yeah, and i f , and i f the Pro-Benefit people are w i l l i n g to s t ipu la te to t ha t , 
we are no longer interested or concerned with the deposi t ion. 
COOK At any t ime. 
HENNBOLD Yeah, we ' l l make no request for the deposit ions. Are you w i l l i n g to s t ipu la te 
t h a t , counselor? 
COOK That is accurate and I would indicate t ha t , f u r the r , that only would occur in 
probably less than 1% of the cases or less ; in f a c t , I think i t ' s only occurred 
once or twice in the history of Pro-Benefit S ta f f i ng . 
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.ACK Correct. 
)0K And it was, was it not, for work that had accrued from February 7th through 
the 14th? 
.ACK No. 
JOK For the week ending... 
LACK Two weeks before that. 
OUK Al l r i g h t , for the week ending then February 7th? 
LACK Yes. 
00K Or at least Friday. 
LACK Yeah. 
;00K You also t e s t i f i e d that you thought you cal led re la t i ve to when Mr. Bai ley 
was going to get back in town to sign the checks? 
iLACK Yes. 
;00K Could that actually have been Maggie? 
3LACK Well, I made one phone call, talking about the checks, and it had to do with 
Mr. Bailey. Maggie might've also called. 
COOK Do you recall testifying here in the earlier proceeding that it was Maggie that 
called? 
BLACK Well I know Maggie did call, but I called also. 
COOK Mr. Bailey did, in fact, get back in town, did he not? 
BLACK Yes. 
COOK What day d i d he g e t back i n town? 
BLACK I'm not sure; sometime a f te r the , l e t ' s see, 15, 16, sometime a f te r the 17th 
or 18th. 
COOK And did you have any personal conversations with him at a l l? 
BLACK Yes. 
COOK When d i d y o u , when d i d you have t h o s e ? 
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BLACK The th ing i s , I can't-remember i f i t was before or a f t e r , so, i t seemed to me, 
though, that Pro-Benefit Staf f ing handled a l l the paperwork of the l a y o f f s , 
so i t could've been before the 15th, could've been a f t e r , I'm not sure. 
COOK You don't know one way or the other fo r those ind iv idua ls a f te r February 15th? 
BLACK No, no. 
COOK You testified that Margo Armstrong received a check from Pro-Benefit Staffing 
that bounced? 
BLACK Correct. 
COOK Bounced was the word that you used. Isn't the more accurate term was the check 
was returned due to a stop payment on it? 
BLACK Yes, insufficient funds, I remember what it looked like. 
COOK Do you recall the reason that the check was returned was because Pro-Benefit 
Staffing had issued the check and then later stopped payment upon it? 
BLACK Yes. 
COOK Are you aware that for the payrol l period ending February 7th that you would 
have received on February 15th, that representations were made by Gardner, 
Price and Bailey o f f i c i a l s to Pro-Benefit Staf f ing that funds would be paid 
on the Monday fo l lowing February, excuse me, 14th, which would have been the 
17th? 
BLACK I'm not sure. 
COOK You're not aware of those representations, Mr. Bai ley or Mr. Price never to ld 
you that they made those ca l ls to Pro-Benefit Staff ing? 
BLACK No, Jeannie t o l d me, or t o ld Margo that we would be paid the f i r s t of the week. 
COOK Y e s . 
BLACK Computer was busted, checks couldn't be written, that we would be paid the 
first of the week. 
COOK I understand that, but I'm saying now, in retrospect, after this period of time 
has elapsed and you later learned that Pro-Benefit Staffing went ahead and made 
that payroll based upon the fact that they were told that they would be paid 
by Gardner, Price and Bailey. The check, for example, Margo Armstrong received. 
BLACK Yeah, some of us got paid and some didn't. 
COOK Correct. Yours cleared the bank, as I understand it. 
-47-
nnni99 
APPENDIX C (Page 24) 
J\CK Yes. 
OOK But the stop payment, because the stop payment had not been placed on the 
account by the time you got there, but it had by the time Margo Armstrong 
got there. 
LACK Correct. 
OOK And there were, do you know of a nuntier of other employees that were affected 
by that? 
LACK Urn, i t seems to me l i k e Terry Smith was involved, Margo Armstrong, seemed l i ke 
there was three people, but I can ' t th ink of the other name; i t could1ve been 
Maggie, but I'm not pos i t i ve . 
)00K Yes. I sn ' t i t accurate to say that the employees that did have the stop payment 
on them, that Gardner, Price and Bailey then went ahead and made good those 
checks? Ind iv idua l ly to the employees, okay? 
5LACK I t ' s possible; I'm not sure. (PAUSE) Can I c l a r i f y that statement? 
COOK S u r e . 
3LACK Urn, t h e reason why I say I ' m no t su re i s t h a t I know t h a t Margo t a l k e d t o me 
about i t , was ve ry u p s e t , and she made a l o t o f phone c a l l s , t a l k e d t o Mr . B a i l e y , 
Mr . P r i c e , J e a n m e , and t h e who le w o r l d about he r money a n d , u h , t h a t was a 
p e r i o d of s e v e r a l days and she d i d n ' t ge t any money, so I ' m not p o s i t i v e t h e n . . . 
COOK ( inaudible) and a f te r February 15th, Gardner, Price and Bai ley did pay the 
employees some money; i t may not have been a l l of i t , but they did pay some, 
is that correct? 
BLACK Y e s . 
COOK And there were amounts due employees by Gardner, Price and Bailey for services 
rendered after February 15th, whatever length of time the employees were 
employed? 
BLACK Yes. 
COOK Now, you terminated your re lat ionship with Gardner, Price and Bai ley on March 
28th; the next th ing that you did was place a l i en on the property of Gardner, 
Price and Ba i ley , did you not? 
BLACK Uh, yes. 
COOK A n d , u h , t h a t w o u l d ' v e been w i t h i n w h a t , t h a t month? 
BLACK Three or four days. 
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HENNBOLD Urn, now you were there~Tor approximately a year and a hal f before Pro-Benefit 
became involved and there for a l i t t l e over a year a f te r Pro-Benefit was involved, 
is that r ight? 
WHITESIDES Yes. 
HENNBOLD During that period of t ime, o r , yeah, during tha t en t i re period of t ime, did 
did the way tha t C lear f ie ld Conveyor do i t s , urn, I th ink I'm get t ing a l l 
tangled up in t h i s quest ion, l e t me j us t s ta r t over. Before Pro-Benefit was 
involved in C lear f ie ld Conveyor, did you have an opportunity to see how the 
business handled i t s personnel, uh, how people were hired and f i r e d and that 
sort of thing? 
WHITESIDES Uh-huh, relatively. 
HENNBOLD Did you also have an opportunity to see how business decisions were made? 
WHITESIDES Uh-huh. 
HENNBOLD Were you also in a pos i t ion to see how those things were done a f te r Pro-Benefit 
was involved? 
WHITESIDES Yes, uh-huh. 
HENNBOLD Uh, from your standpoint, was there any di f ference in the way the company 
did i t s business, I mean i t s actual business operat ions, before Pro-Benefit 
was involved and af ter? 
WHITESIDES To the best of my knowledge, there wasn't any d i f fe rence . 
HENNBOLD Were the same people s t i l l t e l l i n g the workers how to do t he i r work and what 
to do? 
WHITESIDES Yes they were. 
HENNBOLD Uh, a f te r Pro-Benefit was involved, did those same people s t i l l have that 
authori ty? 
WHITESIDES Yes, they did. 
HENNBOLD Well, from your standpoint, did Pro-Benefit do anything for the company, in 
fact, other than the payroll services and the benefit package? 
WHITESIDES Not that I know of. 
HENNBOLD I don't have any other questions for you, Miss Whitesides, thank you. 
WHITESIDES Um-hmm. 
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ITESIOES Well, I didn't, but others did. 
'OK That was the general practice, is that correct? 
IITESIDES Uh-huh. 
JUK Pro-Benefit S ta f f ing reported your wages to the federal and s tate governments, 
i s that correct? 
-IITESIDES As fa r as I know. 
OUK In terms of any h i r ing or f i r i n g decisions, were you aware that that had to go 
through Pro-Benefit Staff ing? 
HITESIDES I was, I was under the impression that we hired and f i r e d as was seen f i t to 
C lear f ie ld Conveyors. 
00K Did you have any . . . 
IHITESIDES They were no t i f i ed when someone was hired or when someone was l e t go, but the 
decision was made by C lear f ie ld Conveyors. 
:U0K The decision for a need, is i t t r ue , the decision for a need fo r someone may 
have come from C lear f ie ld Conveyors, but the applicants would be selected by 
Pro-8enefi t S ta f f ing and referred out to C lear f ie ld Conveyors? 
WHITESIDES No, to my knowledge, i t was a l l decided by Clear f ie ld Conveyors and then Pro-
Benef i t was no t i f i ed who was h i red . 
COOK A l l r i g h t , are you fam i l i a r wi th Randy Porter? 
WHITESIDES Yes, I am. 
COOK Randy Porter was considered the on-s i te supervisor in t h i s case, or in your 
case, is that correct? 
WHITESIDES Uh-huh. 
COOK We p rev ious l y made e x h i b i t s f o r the record concerning Randy P o r t e r , gent lemen, 
as we l l as on her educat iona l a s s i s t a n c e , and I would l i k e w i s e j u s t l i k e t o 
make sure t h a t those are inc luded as e x h i b i t s , u rn . . . 
JUOGE E x h i b i t #10? 
COOK Yes, uh-huh. Do you know who the owners are of C lea r f i e ld Conveyors? 
WHITESIDES Uh-huh. 
COOK And who a r e t h e y ? 
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WHITESIDES Randy Porter. 
300K Anyone else? 
WHITESIDES To the best of my knowledge, he was sole owner, when I left. 
COOK Okay. Uh, are you aware of any contractual relationship, or the contractual 
relationship that existed between Clearfield Conveyors as well as Pro-Benefit 
Staffing? 
WHITESIDES Somewhat? 
COOK In what respect are you aware of those? 
WHITESIDES Urn, I was under the impression that they provided the payroll and the benefit 
packages and we paid, we paid a certain percentage-of what the payroll was. 
COOK Yes. Did you ever see a copy of the agreement between Pro-Benefit Staffing and 
Clearfield Conveyors? 
WHITESIDES Yes, I saw a copy of one of them. 
COOK What did, uh, it's kind of difficult over the phone to describe what it looked 
like; can you tell me generally what it consisted of or what it looked like? 
WHITESIDES Well, it went through and explained the payroll, how they would pay tne payroll 
and that they would pay all the taxes, the benefits that they offered and a 
percentage of what we would have to pay. To the best of my memory, that's what 
it was, and then it was signed. 
COOK Very good. You understood, did you not, that you would become an employee of 
Pro-Benefit Staffing and leased back to Clearfield Conveyors? 
WHITESIDES That's what I was told. 
COOK Okay. Now you were actually laid off on December 4th, 1986, were you not? 
WHITESIDES Yes, uh-huh. 
COOK At that time, you applied for and received unemployment compensation? 
WHITESIDES Uh-huh. 
COOK And did you not l i s t Pro-Benefit Staffing as your employer? 
WHITESIDES What I did is I went into Job Service and I explained the situation to them and 
they took (inaudible) from that. 
COOK But you were able to receive your unemployment compensation without any 
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i r r e l e v a n t ; the l a t t e r may have some tangential bear ing. 
JE Okay, urn, I'm going to go ahead and l e t Mr. Clement answer that quest ion. 
^BOLD I'm a f ra id i f I t r y and rephrase i t , I ' l l say i t again d i f f e r e n t l y , 
s l i g h t l y , and t h e r e ' l l be another ob ject ion. 
j£ Okay, j u s t go ahead and answer t h e q u e s t i o n , Mr . C lemen t . 
MENT A l l r i g h t . I thought that they was going to come i n , help us to manage the 
business and actua l ly put us on the payrol l to help save taxes is what they 
t o l d us that we could do, by leasing back the personnel and then I found out 
l a t e r on down there that I would have to apply so much increase from what 
we was paying before as was paying Pro-Benefit and Dick Kopang(?) came i n , 
he couldn' t answer i t and each week kept going on and then f i n a l l y another 
gentleman come down and, uh, Dick Kopang(?) says, "We l l , I must've t o l d 
you wrong." And t h a t ' s when we terminated our cont ract . 
(K I'm going to move to s t r i ke as not being responsive to the question asked. 
INE80LD I don' t have any object ion to t h a t . 
)GE Okay, Go ahead and c o n t i n u e w i t h y o u r q u e s t i o n s . 
NNEBOLD Yes. Mr. Clement, did you expect, a f te r you entered in to the re lat ionship 
wi th Pro-Benef i t , that you would s t i l l be able to t e l l your employees how 
to perform t h e i r work? 
EMENT Y e s . 
NNEBOLD A l l r i g h t , did you expect Pro-Benefit to come in and t e l l your people what 
to do? 
EMENT W e l l , t h e y s a i d t hey was go ing t o g i v e us a d v i c e , b u t t h e r e was none 
g i v e n and t h a t ' s a l l I know a b o u t . 
.NNEBOLD Uh, did you think that you would s t i l l have the r i gh t to h i re people and to 
f i r e people on your own? 
.EMENT Yes. 
iNNEBOLD Did you think you'd have the r igh t to give raises? 
.EMENT That's what I thought. 
ENNEBOLD Uh, d i d you know, o r d id you understand t h a t you would have t o , a t the end 
o f each p a y r o l l p e r i o d , you would have t o g ive P ro -Bene f i t enough money t o 
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meet the payrol l? 
!MENT A f t e r each week, y e s . They would c a l l and ask us how many hours and t h e n , 
on t h e Thursday, no F r i d a y , we gave them t h a t much money. 
INEBOLD Okay, so during the pay per iod, did Pro-Benefit make any e f f o r t to t e l l you 
how many hours to l e t your people work? 
iMENT No. They j us t cal led up and asked us how many hours they worked and they !d 
say we need so much, X amount of do l lars a f ter we t o l d them how many hours. 
MEBOLD Uh, other than t h i s , i n f ac t , did Pro-Benefit have any other involvement 
wi th your company? 
IMENT N o . 
INEBOLD So, it was just limited to calling and getting the hours, making the payroll 
and then you paid them for it. 
EMENT Right. 
NNEBOLD Did they ever e x e r t any c o n t r o l over your employees? 
EMENT No. 
NNEBOLD And did you continue to exert that control? 
EMENT Yes. 
NNEBOLD Nothing f u r t he r , thank you. 
DGE Okay , M r . Cook , do y o u have some q u e s t i o n s ? 
OK Uh, Mr. Clements, uh , you 've t e s t i f i e d today t h a t you thought t h i s r e l a t i o n s h i p 
l a s t e d f o r two months. My notes and my r e c o l l e c t i o n i s t h a t t h i s r e l a t i o n s h i p 
on ly l a s t e d two weeks. Do you r e c a l l what , a t l e a s t accord ing t o your memory, 
t h e a c t u a l , how long the ac tua l r e l a t i o n s h i p l as ted? 
.EMENT No, I can ' t . I haven't dug i t in there to see. 
)0K Is i t possible t h a t , in f a c t , the relat ionship only lasted two weeks? 
.EMENT Uh, i t could be possible there. I , without having the facts and f igures in 
f ron t of me, I j us t don't know. 
)0K When Mr. Kotang(?) came down and talked with you, d i d , uh, w e l l , l e t me 
ask you th i s question f i r s t . Did you of fer any benef i ts on behalf of your 
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Y Yes. 
Urn, I wanted to d i rec t your a t tent ion to the fact t h a t , in your agreement, 
do you not , you also have the r igh t to control the employees of the c l i en t 
as opposed t o , urn, w e l l , l e t ' s take, l e t ' s look at paragraph 8 (a ) , or 8 (b ) , 
excuse me, 8 (a ) , excuse me. 
>Y 8(a)? 
C Yes. This agreement provides that the employees of the c l i en t w i l l be terminated 
and become the employees of Pro-Benefit S ta f f i ng , does i t not? 
3Y Y e s . 
K And, uh , t h a t t h e y , o f course , th rough your arrangement , are leased back t o 
the c l i e n t . Urn, paragraph (b) i n d i c a t e s q u o t e , " P r o - S t a f f s h a l l have the 
pr imary r e s p o n s i b i l i t y f o r h i r i n g , t r a i n i n g , e v a l u a t i n g , r e p l a c i n g , super-
v i s i n g , d i s c i p l i n i n g and f i r i n g of i n d i v i d u a l s ass igned t o f i l l c l i e n t ' s 
j o b f u n c t i o n p o s i t i o n s . " Do you regard t h a t as an impor tan t r i g h t under your 
agreement? 
IBY Yes, we do . 
)K And, in fact, have you exercised the rights that are set forth in paragraph 
8(b) of your agreement? 
-BY Yes, we have. 
OK Cou ld you g i v e us some examples o f how y o u ' v e e x e r c i s e d y o u r r i g h t t o c o n t r o l 
employees o f i n d i v i d u a l employers? 
HBY W e l l , we had a s i t u a t i o n , j u s t a week o r two ago , where we n o t i c e d an a p p l i c a t i o n 
f o r employment came i n under a W-4 where we o v e r r o d e t h e c l i e n t and p r e f e r r e d 
not t o h i r e t h a t emp loyee . We e x p l a i n e d why; t h e y went a long w i t h u s . 
So we d i d t h a t . We've done b a s i c a l l y a l l o f t h e employee f u n c t i o n s . We 
do t h e h i r i n g . We have one company t h a t we do a l l t h e h i r i n g f o r and t hey 
h i r e who we recommend; t h e y d o n ' t even screen them anymore . 
)0K What c l i en t is that? 
3HBY Buy - i t Wholesale. 
JOK You a lso prov ide a source of employees f o r c l i e n t s , do you not? In other 
words, i n -house , o the r employees of o the r c l i e n t s t h a t you 've had, you r e f e r 
out to o the r * . . . 
SHBY Yes, we do. And we've hired people that have been f i r e d or l a id o f f and give 
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OOK And do you then pay those appropriately at the quarterly levels to the state 
of Utah? 
SHBY Yes. 
OOK Do y o u , l i k e w i s e , w i t h h o l d FICA? 
SHBY Y e s , we d o . 
OOK Do you match t h e F I C A , t h e 7.15%? 
SHBY Y e s , we d o . 
OOK And submit t h a t along t o the federa l depository i n s t i t u t i o n s ? 
SHBY Yes. 
OOK Do you likewise pay FUTA? 
SHBY Yes, we do. 
OOK Do you pay t h e Depar tment of Employment S e c u r i t y ? 
,SHBY Y e s . 
OOK Pay Workmens Compensation? 
,SHBY Y e s . 
OOK At the end of the taxable year, do you send out W-2 forms back to the employees? 
.SHBY Yes. 
,00K T h a t ' s a l l I h a v e . 
IENNEBOLD I j u s t have a few q u e s t i o n s , Mr . Ashby. 
iSHBY Okay . 
IENNEBOLD You brought up an example that you said was quite recent where one of your 
client companies proposed hiring a employee and you objected to that, discussed 
it with the client company and they agreed not to? 
(SHBY That's correct. 
IENNEBOLD What was the basis for that? 
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Y Just previous personal knowledge of background of the employee; work record 
that he'd had over the years. 
IEB0LD Had he worked for another client company? 
Y No. 
JEBOLD How d i d you know any th ing about him? 
IY Jus t p e r s o n a l . 
^EBOLD So he, I j u s t want t o make sure I understand t h i s , he app l ied f o r work w i t h 
one of your c l i e n t conpanies and you happened t o see t he a p p l i c a t i o n ? 
JY Yes, I d i d . 
NE80LD And your personal knowledge caused a red f l a g t o go up? 
BY Yeah, t h a t ' s r i g h t . 
•NEBOLD You consu l ted w i t h your c l i e n t company. Okay, what i f t h e y ' d i n s i s t e d upon 
hi r ing him? 
BY Wel l , tha t d idn ' t come about. We'd have held out pret ty strong i n that case, 
because there was, you know, based on some expert , doing a lo t of things 
that are involved, employer wouldn't s t op . . . ( i naud ib l e ) . . . j u s t an expert at 
those th ings , i t ' s bet ter that we don't have them. But i t d i dn ' t come to 
that t h i n g , i t was. . . 
NNEBOLD Can we j u s t i d e n t i f y the employer invo lved so we can make a re fe rence i n the 
u h , . . . 
HBY F r i e n d s h i p L i v i n g . 
NNEBOLD F r i e n d s h i p L i v i n g ? 
,HBY Uh-huh , i n S t . George . 
!NNEB0LD I f you were on one o f you r c l i e n t company w o r k s i t e s and you saw a f e l l o w us ing 
a, say, using a tool t h a t , although i t did the j o b , you d idn ' t th ink i t did 
the job as e f f i c i e n t l y as another tool might, would you feel f ree to 
order him to use the other tool? 
5hBY I don' t f i nd myself in that s i t ua t i on ; when I v i s i t , I v i s i t the owner in 
the o f f i c e . I rea l l y don't inspect the premises. We have t ra ined people 
that do that and make those reports d i rec t l y to us. 
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OOK The 14th was a Fr iday, i f that helps you out, uh. 
HILD I don' t know, i t was sometime during that week, but I brought the payrol l 
up and Curt sa id , l i s t e n , I don't have the check now, but a l l these people 
out here, can you pay i t ? And I ca l l ed , I cal led Salt Lake to have a 
decision to see i f we wanted to release $25,000 i n payro l l unsecured and 
uh, they sa id , w e l l , you use your best judgement. Mow there was 30 people 
that wanted payrol l and Curt assured me that he'd have that check fo r me 
Monday, so I released the p a y r o l l , paid a l l of them. On his word that he'd 
pay i t , that he'd be there. So I was up there again Monday, he says, no, 
i t ' s not going to come, Tuesday, no i t ' s not here, Wednesday i t ' s not 
here; then on Wednesday, he gave us a check for something l i k e $17,000, 
he says t ha t ' s a l l I got. I says, what about the other people? He says, 
w e l l , I ' l l take that respons ib i l i t y on myself and pay them; you give me a 
l i s t of whoever you stopped payment on checks and w e ' l l pay them and 
we ' l l make sure they get paid. I says, f i n e . So we hurried and stopped 
payment on the checks. A l l th is period of t ime, the employees thought 
somehow that Pro-Benefit Staf f ing was a d iv is ion of E.F. Hutton, okay, 
and, uh, so anyway, I give them the checks and I personally took that 
l i s t up to Curt and I sa id , l i s t e n , here's the checks we bounced, I mean, 
we stopped payment on and Curt says, f i n e , we ' l l take care of t ha t . 
We' l l make sure the people get reimbursed and w e ' l l no t i f y the employees 
of what happened. And so we were r isk ing for $25,000, I mean, wouldn't 
have had to pay us any, we wouldn't have got any of i t then. We went 
ahead and paid i t because he had those people out there and then, under, 
wi th h i s , him t e l l i n g me what he would do, that he would take over that 
respons ib i l i t y of those payro l l s , including a l l the ones that we stopped 
payment on, that he would be responsible for i t and that he would explain 
to the people that they would be responsible for that payrol l and tha t ' s 
the way, why I acted, and tha t ' s what happened. 
OOK B i l l , was i t your be l ie f and understanding that the employees were t o l d 
that the services of Pro-Benefit Staf f ing were terminated e f fec t ive 14th 
of February? 
HILD I'm sure they were. I'm sure he went out and n o t i f i e d them; I'm sure that 
they made arrangements ahead and did pay them - - and paid some of t he i r 
supervisors in fu l 1 . 
OOK And in f a c t , they, uh, Gardner, Price and Ba i ley , i n that period of t ime, 
then started t e l l i n g the employees i t had severe f inanc ia l t roub les , i s n ' t 
that correct? 
HILD That's correct . 
OOK And u l t ima te ly , Gardner, Price and Bai ley , wound up in Chapter. . . 
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.0 That's exactly r i g h t . And they keep re fer r ing to t h i s computer fowl-up 
as some magical dea l . Curt Bai ley knew at that time that his company 
was in serious t roub le . And Jeannie had delivered a few payrol l checks, 
to that conglomeration out there - - I ' m not going to go in to what was 
going on in t h e i r personal l ives and what was happening, why they f i n a l l y 
declared bankruptcy, because tha t ' s a whole d i f f e ren t case that we haven't 
brought out, what was going on up there . Anyway, Jeannie became privvy 
t o , knew Curt Bai ley and so Curt, because he was scared fo r his company, 
he said l i s t e n , you can' t l e t th i s information out , we ' re , we've got some 
ser ious, jus t t e l l them that the computer broke down, give me a day or 
two. I t wasn' t , according to our knowledge, we s a i d , you can' t t e l l 
people t h a t , but apparently she'd l e t that information out and so he was 
j u s t , he was j us t buying t ime. And so, the very f a c t , I handed over 
$25,000 in payrol l only on a promise.. . 
BY Oral promise. 
[LD I t was on a oral promise, I mean, we could've los t eyery n i cke l ; so we were 
t o t a l l y at r i s k . We honored that commitment, we paid i t , and then, thank 
goodness, you know, you have some i n teg r i t y l e f t , he paid part of the 
p a y r o l l . So we stopped payment, and then he made good on those that we 
stopped payment on. 
OK You know, I 'd l i ke to kind of put t h i s in perspect ive, was a l l of your 
c l i en ts l i k e Gardner, Price and Bailey? 
ILD I111 say not, no. 
IOK In f ac t , t h i s is the only time t h i s has happened, uh, to Pro-Benefit 
S ta f f i ng , i s n ' t that correct? 
ULD Yes, uh-huh. 
)0K But i t was the f i r s t time as well as, u h . . . 
HILD I t was the , i t was the f i r s t t ime, i t was, we're new in the business, you 
know, we've gained a l o t more experience since then. 
00K And is that a reason that you then incorporated spec i f i c language in to your 
agreement, uh, I th ink i t i s , u h . . . 
HILD A l l r i g h t , in every case, I review that contract w i t h , o r , with the owner 
of the business who is then, can or cannot be our on-s i te supervisor. This 
i s , we need to have guaranteed funds pr io r to that pay per iod, but we ' l l 
waive t ha t , i f you agree, number 1 , that your employees understand what the 
re lat ionship is and, number 2, i s you give us the check at the end of the 
pay per iod. And so, i n every case, they agree to tha t because they, most 
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small businesses can' t come up with that money p r i o r . . . 
B i l l , in respect to Gardner, Price and Ba i ley , do you have an opinion as to 
whether or not they would1ve bounced the checks to the employees, whether 
Pro-Benefit Sta f f ing was there or not? 
I ' l l say, they would've, they 'd never have gotten t h e i r checks. 
So whether Pro-Benefit S ta f f iny was there or not had not one io ta of 
d i f ference re la t i ve to the employees being paid? 
Wel l , I know t h i s , that with Pro-Benefit here, that a l l the mandatories 
were pa id , State Unemployment got t h e i r money in a t imely manner, a l l the 
state and federal taxes were withheld and paid, and I doubt yery much, up 
to that point in t ime, that that re lat ionship existed p r i o r to that and 
a f te r t h a t , and, uh, i t ' d be in te res t ing to f i nd out how much State 
Unemployment was col lected a f te r we stopped doing business with them, how 
much pay was paid out and not ever reported, and p r io r to t h a t , so, you 
know, under t he i r re la t ionsh ip , because I know t h a t , when we go into a 
group, we absolutely i n s i s t that thinys are done r igh t and legal and the 
people that are on the payro l l s , have to be on the p a y r o l l , have to be 
covered by workers comp, and they have to make t h e i r contr ibut ions to a l l 
government agencies, and they know tha t . And so, a lo t of t imes, the 
reason why maybe Sir Speedy thought t h e i r expenses were too high because, 
a lo t of t imes, they t r y to evade those taxes, t r y to evade those kinds 
of dues that are required of small business. And so they ( inaudible) we 
don't have to do i t wi th t ha t , without you guys, we s o l i c i t , i f you come 
with us, i t has to be l ega l ; we have to co l lec t t h a t , you have to pay i t 
in a t imely manner. So a lo t of c l ien ts don't come because they don't 
want to f u l f i l l those assignments,. I mean, Job Service, there 's so many 
people out there that don't even comply with the law, take those, we're 
t r y i ng in every way we can to comply with the law and make sure that the 
employees that are under our d i rec t ion are beiny paid that fee to the 
State. I mean, the State should be out a f ter people that don' t pay, not 
people that are paying. We're not t ry ing to evade.. . 
Thank you, Mr. Ch i ld , fur ther questions? 
I think tha t ' s a l l ; thanks B i l l . 
Okay, Mr. Hennebold? 
Uh, Mr. Ch i ld , you said that you were cer ta in t h a t , as of February 14th, the 
Gardner, Price and Bai ley employees knew there was no re lat ionship with 
Pro-Benefits? 
Oh, I'm sure they d i d , sure. 
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of authority, permitting the Department to rely upon its determinations of 
status as an employer in assessing contribution liability. Only after there 
has been a determination made as to for wnom tne "leased employees" perform 
services can there be an examination of the question as to whether the 
performance of the service constitutes employment or is excluded under the 
"ABC" Test of §35-4-22(5) of the Act. 
In response to Pro-Benefit Staffing's arguments that the Utah 
Employment Security Act must be liberally construed to include rather than 
exclude the Act's coverage, the Board of Review notes that it is not the 
decision of the ALJ nor of tnis Board tnat the leased employees should be 
excluded from coverage from the Act. The question is not whether the leased 
employees are employees covered by the Act, but rather, whose employees are 
they? It was the decision of the ALJ and is the decision of this Board 
that the leased employees are employees of the client company rather than 
of Pro-Benefit Staffing. Tnus the leased employees are reportable to the 
Department by the actual employer and Pro-Benefit Staffing's argument that 
the Department is seeking to prohibit it from reporting its employees is 
without merit. On the contrary, the Department insists that each employer 
report its own employees and this decision merely determines who is the 
actual employer of the leased employees. 
Finally, the Board of Review can find no merit in the argument 
of Pro-3enefit Staffing that its rignt to due process was violated by 
identifying the issue in the Notice of Hearing as "whether 'leased' employ-
ees are reportable to the Department as Pro-Benefit's employees or those of 
their clients." In making that determination, it was necessary for the ALJ 
to look at the provisions of the Utah Employment Security Act that define 
"employing unit", "services", and "whether services performed for, or in 
connection with the business of, an employer constitute employment for the 
employing unit" within the meaning of the Utah Employment Security Act. 
Pro-Benefit Staffing has failed to show that it was in any way prejudiced 
in the preparation of its case as a result of the wording of the issue in 
the Notice of Hearing. The Board of Review therefore concludes that the 
Notice of Hearing adequately notified Pro-Benefit Staffing of the issue to 
be decided in the case and thus meets the reqtrirements of due process of law. 
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